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IN THE MATTER OF THE ADMINISTRATIVE ADMINISTRATIVE REVIEW
APPEAL OF DOCKET NO JT410024RO
21 West 106 Partners, LLC RENT ADMINISTRATOR S
DOCKET NO GR410021RV
PETITIONER coMpPLAINANT G
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ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

On August 5, 2021, the owner filed a timely petition for administrative review (PAR) of
an order 1ssued on July 2, 2021 by the Rent Administrator (RA) concerning the housing
accommodation known as apartmem-at 21 West 106th Street, New York, NY 10025

The Commussioner has reviewed all of the evidence in the record and has carefully
considered that portion of the record relevant to the 1ssues raised by this PAR ©

RA Proceedings

e 6, 2018, the tenant of record _ ¢/o of her granddaughter
filed a lease violation complaint alleging, generally, that the owner refused to
give her a 2 year lease and that the legal tenant has been staying 1n the subject apartment since
1960

In answer, the owner denied the allegations, and otherwise asserted that the tenant has
been offered a renewal lease and that a fully executed copy of the lease was provided

On March 20, 2019, submitted a complaint 1in which she reported that her
grandmother died on October 26, 2018, that she 15 claiming succession to the subject apartment,
and that she submitted documents to support her claim

The supplemental complaint was served on the owner on September [, 2020
The owner responded that the succession claim 1s being hitigated in court 1n a holdover

proceeding which was commenced April 25, 2019, that the granddaughter 1s being represented
by attorneys with the Northern Manhattan Improvement Corp Legal Services, and that therefore



PAR Docket Number JT410024RO
the proceeding before the RA should be dismissed/terminated

The RA 1ssued the order under review finding that the owner must offer_a
lease on the same terms and conditions as the expiring lease

PAR Proceedings

The petitioner alleges that the RA gave no basis for his decision, that the RA order made
no findings of fact, and that the RA should have dismissed or terminated the succession claim
because that claim is being litigated 1n court

The tenant submitted an answer claiming that the RA’s order should stand and the owner
submutted a reply stating that the RA order should be revoked in view of the court’s junsdiction

Comnussioner s Determination
Having reviewed the record, the Commuissioner denies the PAR

Pursuant to RSC §2523 5(b), a family member has the night to a renewal lease or protection
from eviction if he or she resided 1n the subject apartment as his/her primary residence for two years
immediately prior to the permanent departure of the primary tenant

The evidentiary record supports NI succession nghts A death certificate shows
that the tenant of record, her grandmother died on October 26, 2018 The Last Will and Testament
of the tenant of record refers to the complainant as her granddaughter, as do SCRIE applications of
the grandmother dating back to 2015 _submltted employment records from 2010 listing
the subject apartment as her address as well as utility records for the subject apartment dating back to
2016 listing M on the bills  This evidence was part of the record considered by the RA

The Commusstoner rejects the owner’s contention that the RA’s order 1s invalid given that the
1ssue of succession was being litigated 1n court Both DHCR and the courts have concurrent
junsdiction on lease matters and matters of succession Here, the initial DHCR proceeding was
commenced on June 6, 2018 and the supplemental complaint asserting succession nghts was filed on
March 20, 2019 which was before the court proceeding commenced on Aprnl 25, 2019
Furthermore, there was no court order staying the agency proceeding even after the owner was
served with the supplemental complaint on September 1,2020 As such, there was no prohibition to
the RA 1ssuing his order while the court action was pending
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THEREFORE, in accordance with the relevant Rent Stabilization Law and Code, 1t 15

ORDERED, that the petition for administrative review be, and the same hereby 1s,
denied and that the Rent Administrator’s order be and the same hereby 1s, affirmed

ISSUED ‘
0CT 04 292 pa— 2 ; ,

WOODY PASCAL
Deputy Commussioner
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Right to Court Appeal

This Deputy Commussioner's order can be fusther appeated by ¢ither party only by filing a
proceeding tn court under Article 78 of the Civil Practice Law and Rules seeking judicial review
e deadline for filing this Article 78 proceeding with the courts s within 60 days ol the issuance
date of the Deputy Commussioner's order This 60 day deadline for appeal may be extended by
cxecutive orders at hitps //governor ny gov/executiveorders No additional tuime can or will be given
In preparing your papers please cite the Administrative Review Dochet Number which appears on
the front page of the attached order [f you file an Article 78 appeal the law requires that a full copy
ot your appeal papers be served on each party including the Division of Housing and Community
Renewal (DHCR) With respect to DHCR your appeal must be served on DHCR Counsel s office 1t
641 Lexington Ave New York, NY 10022

Note During the period ot the current Covid 19 emergency 15 a courtesy tf the Article 78
proceeding 1s commenced by ehhng pursuant to the Court Rules service imay be eftectuated as
limited as follows by torwarding the court s email indicating the assignment of the Index Number
md the documents recewved by the court. 1 ¢ Notice ot Petition Petition and other efiled documents
to DHCRLegalMail@nyshcr org Upon receipt ot the complete filings the receipt of such documents
will be acknowledged by email Only atter such acknowledgement ot receipt ot such documents

will the service by email be deemed good service on New York State Division of Housing and
Cuommunity Renewal (DHCR) DHCR s not the agent tor service tor any other entity of the State ot
New York or any third party In addition the Attomey General must be served at 28 Liberty Street
I%th Floor New York NY 10005 Since Article 78 proceedings take plice i the Supreme Court 1t 1s
wvisable that you consult legal counsel

[here 15 no other mcthod ot 1ppeal
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THEREFORE, 1n accordance with the Rent Stabilization Law and Code, 1t 15

ORDERED, that the PAR be, and the same hereby 1s, denied, and that the Rent
Admunistrator’s order be, and the same hereby 1s, affirmed

ISSUED _ _
el 04 26 %é ~
é T
WOODY PASCAL

Deputy Commuissioner
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Right to Court Appeal

s Deputy Comnussianer's order can be further appealed by ¢ither party only by filing a
proceeding in court under Article 78 ot the Civil Practice Law and Rules seeking judicial review
e deadhine for filing this  Article 78 proceeding with the courts 1s within 60 days of the 1ssuance
date ot the Deputy Commissioner's order This 60 day deadline for appeal may be extended by
vxecutive orders at https //govemnor ny gov/executiveorders No additional time can or will be given
In preparing your papers please cite the Admimistrative Review Docket Number which appears on
the tront page ot the attached order [f you file an Article 78 appeal the law cequires that a full copy
ol your appeal papers be served on each party including the Division of Housing and Community
Renewal (DHCR) With respect to DHCR your appeal must be served on DHCR Counsel s office 1t
641 Lexington Ave New York, NY 10022

Note During the period ot the current Covid 19 emergency s a courtesy 1f the Article 78
proceeding 1s commenced by efiling pursuant to the Court Rules service imay be eftectuated s
limited as follows by forwarding the court's ¢email indicating the assignment ot the index Number
nd the documents received by the court, 1 ¢ Nouce ot Petiion Petition and other efiled documents
to DHCRL egalMaili@nysher org Upon receipt ot the complete hlings the receipt ot such documents
will be acknowledged by email Only after such acknowledgement ot receipt ot such documents

vilt the service by email be deemed good service on New York State Diviston of Housing 1nd
Communuty Renewal (DHCR) DHCR s not the agent tor service tor inv other enuty of the State of
New York or any third party o addition the Attorney General must be served at 28 Libertv Street
15th t fjoor New York NY 1000> Stnce Article 78 proweedings take plice us the Supreme Court 1t 1s
1y is1ble th it vou consult leval counsel

[here 1s no other method ot 1ppeal
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PAR 1s hereby denied

On March 27, 2012, the Supreme Court of the State of New York appointed a guardian
over the body, person and affairs of the petitioner The owner properly sent the lease renewal to
the guardian who executed 1t on behalf of the petitioner This resolved the lease violation

complaint herein as there 1s a valid lease from QOctober 1, 2020 September 30, 2022

The 1ssue of alleged improper guardianship 1s not within the Commussioner’s purview
and any alleged harassment claims are outside the scope of this lease violation appeal

THEREFORE, 1n accordance with the Rent Stabilization Law and Code, 1t 15

ORDERED, that the PAR be, and the same hereby 1s, denied, and that the Rent
Administrator’s order be, and the same hereby 1s, affirmed

~ WOODY PASCAL
Deputy Commuissioner

ISSUED

0CT 19 2021
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The tenant replied that the “rent credit” 1s not a preferential rent, that the preferential rent
and the legal regulated rent must be clearly articulated in the lease, that the owner failed to register a
preferential rent and did not register the correct legal regulated rent, and that the owner failed to
offer proper lease nders explarning any rent increases

The RA found that the owner properly preserved the legal regulated rent in the vacancy
lease and the first renewal lease, that the tenant was paying a lower preferential rent, that the owner
could discontinue offenng the preferential rent on the June 1, 2018 renewal lease, and that the
owner sent the tenant the nders which she requested The tenant’s complaint was denied

On PAR, the tenant contends that the RA musapplied the law on preferential rents, that the
preferential rent was not clearly articulated 1n either the vacancy lease or the first renewal lease, that
the owner did not register the preferential rent 1n 2016 or 2017, and that the owner failed to timely
provide a proper vacancy lease nider

Having reviewed the record, the Commissioner denies the PAR

Pursuant to Rent Stabilization Code §2521 2(b), the legal regulated rent shall be set forth 1n
the vacancy or renewal lease pursuant to which the preferential rent 1s charged RSC §2521 2(a)
states that where the amount of rent charged 1s less than the legal regulated rent, such rent shall be
known as a preferential rent  Given that the owner preserved the higher legal regulated rent in both
the vacancy lease and the first renewal lease, 1t 15 axiomatic that the lower rent charged was a
preferential rent It did not have to be specifically called preferential It 1s self-evident that the “rent
credit” lead to a preferential rent The credit had no other practical meaning Under DHCR Fact
Sheet #40, an owner 1s allowed to termunate a preferential rent upon the next renewal period and
charge the legal regulated rent along with applicable guideline increases

The fact that the owner failed to register the preferential rent does not invahdate 1t given the
preferential rent was stated in the signed leases in evidence The fact that the owner may have
registered an incorrect legal regulated rent 1n 2016 also does not affect the preferental rent 1ssue
presented wn this case  Moreover the failure to offer a imely vacancy lease nder does not invahdate
the preferential rent If the tenant contests the legality of the higher rent claimed she may file a rent

overcharge complaint

THEREFORE, 1n accordance with the Rent Stabilization Law and Code, 1t 1s

()
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ORDERED, that the petition for administrative review be, and the same hereby 15,
denied, and that the RA’s order 1s affirmed

0CT 19 2021 ?’é ; :

ISSUED

WOODY PASCAL
Deputy Commussioner

()
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Right to Court Appeal

This Deputy Commussioner's order can be turther ppealed by either party only by filing a
proceeding in court under Article 78 of the Civil Practice Law and Rules seeking judicial review
The deadline for filing this "Article 78 proceeding" with the courts 1s within 60 days of the 1ssuance
date of the Deputy Commissioner's order Ttus 60 day deadline for appeal may be extended by
vxecutive orders at hitps //governor ny gov/executiveorders No additional ime can or will be given
In preparning your papers please cite the Administrative Review Docket Number which appears on
the tront page ot the attached order [f you file an Article 78 appeal the law 1equires that a tull copy
of your 1ppeal papers be served on each party including the Division of Housing and Commusuty
Renewal (DHCR) With respect to DHCR your appeal must be served on DHCR Counsel s office at
641 Lexington Ave New York NY 10022

Note During the period of the current Covid-19 emergency, as 2 courtesy 1f the Article 78
proveeding 1s commenced by chling pursuant to the Court Rules service may be effectuated ns
lumited 15 tollows by forwarding the court's email indicating the ssignment ot the [ndex Number
wnd the documents received by the court 1€ Notwe of Petitton Petition 1nd other cfiled documents
to DHCRLegalMail@nysher org Upon receipt of the complete filings the receipt of such documents
will be acknowledged by email Only atter such acknowledgement ot receipt of such documents

will the service by email be deemed good service on New Yok State Division of Housing 1nd

Community-Renewnl (DHER)-DHER-1s not the agent tor'scrvice for any other entity of the State of
New York or ny thued party [naddition the Attarney Genernl imust be served at 28 Liberty Street
19th Floor New Yok NY 10005 Since Article 78 proccedings take place in the Supreme Court 1t 15
wvisable that you consult legal counsel

(here 1s no other method ot appeal
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IN THE MATTER OF THE ADMINISTRATIVE ADMINISTRATIVE REVIEW
APPEAL OF DOCKET NO JSI10010RT

_ RENT ADMINISTRATOR'S

DOCKET NO HVI110072RV

PETITIONER
SUBJECT PREMISES
21 39 27th Street
Astoria, NY 11105
- - - e e e - X

ORDLR AND OPINION DENYING PETITION F'OR ADMINISTRATIVE REVIEW

The tenant filed a timely petition for administrative review (PAR) of an order issued on June
8 2021 by the Rent Admimistrator (RA) which granted the tenant s lease violation complarnt

Che complaint was hiled on October 28 2019 alleging that only the tenant s name should be
on the renewal lease and that his wife s name_should be remov ed since they have
been divorced and she has not been living 1n the apartment since 2009

The owner answered that a notarized move out’ letter from ||| s required o

remose her name from the lease The owner submitted a copy of the renewal lcase with only the
tenant s name listed

On March 2 2020 the tenant submutted a copy of the notarized letter from -

s 2t:ng that she moved out of the apartment and that the tenant, be the
sole leaseholder The tenant added that his daughter, should also be on the

lease but later the tenant withdrew this request

['he RA found that the tenant received a renewal lease with his name on 1t after the filing
of the complaint and directed the owner o remove _name on the lease renewal

On PAR, the tenant contends that the owner has overcharged him, because when he signed

the renewal lease, he had no time to read it properly and the owner allegedly told him that there will
be no rent increases
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The owner opposes the tenant’s PAR and states that a Court order under Index Number
53895/17 dated March2 2018 settled any rent overcharge 1ssues The owner attached a copy of the
Housing Judge s decision

Inreply the tenant reiterated his previous allegations, that the owner forced him to accept the
renewal lease which included rent increases that the owner would scare him about his pending

immgration status, and that the buiiding superintendent had been tampering with and delaying
delivery of lus mail

Having 1eviewed the record the Commussioner denies the PAR
'he sole 1ssue presented by the tenant s complaint was that of a lease violation [his 1ssuc
(1 e removing the ex wife s name from the renewal leasc) was tesolved 1n the tenant s favor The

tenant may not raise 1ssues of alleged rent overcharge in this proceeding

Based on the foregoing, the tenant has not raised any basis 1o modity or revoke the RA s
order concerning the lease violation issue which was 1n all respects correct when 1ssued

The tenant may file a rent overcharge complaint with the agency 1f the facts so warrant
THEREFORE, in accordance with the Rent Stabilization Law and Code 1t 1s

ORDERED that the petition for admimistrative review be, and the same hereby 1s,
denied and that the Rent Administrator’s order be, and the same hereby 1s affirmed

ISSUED
OCT 27 202y T pl,

WOODY PASCAL
Deputy Commssioner
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PAR Docket Number JR410040RT

Contrary to the tenant s contention the Civil Court Deciston/Order under Index Number
LT-058416/18 has never been appealed and 1s final In that order the owner was awarded a final
Judgment of possession, subject to the provisions of the COVID 19 Emergency Evictions and
Foreclosure Prevention Act The Court rejected the tenant’s argument that he 1s entitled to relief
from his failure to make the use and occupancy payments as set forth in a December 11 2019
order of the same Index Number The Court also rejected the tenant’s warranty of habitability
defenses )

The RA was correct in finding that the Court order resolved the issue of this lease
violation complaint by awarding possession of the apartment to the owner

THEREFORE, 1n accordance with the Rent Stabilization Law and Code 1t1s

ORDERED that the petition for administrative review be, and the same hereby is,
denied, that the Rent Administrator’s order be, and the same hereby 1s affirmed

0CT 27 20 %Z ;

pp———— —— —
WQOODY PASCAL
Deputy Commuissioner
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PAR Docket Number JU410014RT
responded to her inquiries about the owner s late ofter to renew
Having reviewed the record, the Comnussioner denies the PAR

Sections 2522 5(b)(1) and 2523 ot the Rent Stabilization Code (RSC) require an owner to
otfer a tenant 1n writing the option of a one or two year renewal lease Such ofter shall be made
not more than 150 days prior to the end of the tenant s lcase term and may be served on the
tenant by mail or personal delivery The tenant s acceptance of such offer must be returned to the
owner either by mail or personal delivery within 60 days RSC Section 2523 5(c) states this
option to select renewal 1s either the date the renewal lease would have commenced had the
owner timely proffered the renewal lease on the appropriate toim or the tirst rent payment date
occurrtng no less than 90 days afier the date that the owncr offered the lease

Fhe owner offered a copy of the page trom 1ts USPS Service Certiticate of Mailing book
which 1s stamped ‘recerved ’ includes the postmark with date of receipt, and was signed by the
Postmaster on March 13, 2020 indicating that the tenant’s renewal lease was one of six items
accepted by the USPS on that date As such, the Comnussioner finds that the owner timely
tendered the tenant her renewal lease on March 13 2020 and it could properly commence on
July 1 2020 1n accordanee with the RSC The tenant has offered no basis to support her posttion
that the mail was not delivered or that she otherwise did not reeeive the renewal lease 1n a timely
manner There 1S no basis to amend the lease commencement date to October 15 2020 and the
RA correctly directed the tenant to execute and return the renewal Icase commencing July 1
2020

THEREFORE, 1n accordance with the Rent Stabilization Law and Code 1t 1s

ORDERED, that the petition for admimistrative review be and the same hereby 1s,
denied and that the Rent Admimstrator’s order be, and the same hereby ts, atfirmed

0CT 27 202 :

ISSUED

WW
WOODY PASCAL
Deputy Commussioner
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IN THE MATTER OF THE ADMINISTRATIVE ADMINISTRATIVE REVIEW
APPEAL OF DOCKET NO JS41004(RO
XENORA TRAIL LIMITED RENT ADMINISTRATOR S

DOCKET NO IM410024RV

PETITIONER TENANTS ||

— - === - we —— - X

ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

Ihe owner hled a timelv petition for adminusirative review (PAR) of an order 1ssued on
June 22 2021 by the Rent Adminustrator (RA) concerning the housing accommodation n the
premises known as apartment [Jfat 101 West 78th Street New York New York

In the order under review the RA stated that the tenants filed a lease violation complaint
alleging that the owner refuses to give them a rencwal lcase on the same terms and conditions as
were contained 1n the expiring lease The tenants also alleged that the owner was adding
maintenance and property taxes to the legal regulated rent (LRR)

The agency served the complaint on the owner on January 15 2020 and on May 13,
2021 The owner did not answer Because the owner failed to refute the tenants complaint and
because the record shows that the owner’s renewal lease offer dated December 26, 2019 1s not a
valid offer given that the LRR increased from $996 28 to $2,807 79 the RA directed the owner
to offer to the tenant a renewal lease

On PAR “the owner contends that the RA’s order should be vacated because 1t 1s based
on a false information that the subject apartment was the tenants’ principal residence The owner
stated that it had good cause for not answering the complaint because 1t has been gathering
evidence of the tenants’ actual primary residence Attached 1s a copy of the tax assessor s
property card for the tenants principal residence at hich 1s
a2 bedroom 2 bath single family home Also attached 1s copy of the envelopes in which their
rent monthly check was sent to the owner and the corresponding USPS tracking information for
each envelope Although the return address on each envelope s mailing label 1s intended to
believe that 1t was sent from 101 West 78th Street USPS records show that 1t was 1n fact sent

from | EEEEE ¢ tenants’ principal residence

Having reviewed the record, the Commussioner 1s of the opinion that this PAR should be
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denied and that the RA s order should be affirmed

T'he Comnussioner need not consider the owner s arguments and submissions on PAR
because the owner did not respond to the tenants complaint Under Rent Stabilization Code
(RSC) §2529 6, PAR review shall be limuted to tacts or evidence betore the RA unless there1s a
reasonable excuse for failing to set forth such evidence in the record below Here the owner has
offered no such reasonable excuse The Commussioner notes that the basis of scope of review 1s
twofold First, scope of review promotes administrativ e efficiency n that it mandates that the
parties to a dispute set forth all their arguments and supporting evidence to the initial
administrative fact finder, in this case the RA Second scope of review prevents the
manufacturing of evidence after the parties have had a chance to see the imtial administrative
determination

The record indicates on January 1> 2020 and on May 13 2021 the agency served the
complaint on the owner at 1ts correct address listed in DHCR records and at the address listed in
a change of ownership notice filed with the agency As such, the RA gave the owner ample
opportunity to answer the complaint

Furthermore, the mere allegatton of non prumary residence does not stay processing a
lease violation complaint, absent a pending court proceeding 1n which the owner alleges same
and seeks possession of the premises on such grounds

Accordingly RA s order was n all respects correct when issued, thus, directing the
owner to offer to the tenants a renewal lease

THEREFORE, n accordance with the Rent Stabilization Law and Code 1t 1s

ORDERED, that the petition for administrative review be and the same hereby 1s
denied, and that the Rent Administrator s order be and the same hereby 1s, affirmed

ISSUED

WOODY PASCAL
Deputy Commissioner
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OFFICE OF RENT ADMINISTRATION
GERTZ PLAZA
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IN THE MATTER OF THE ADMINISTRATIVE ADMINISTRATIVE REVIEW
APPEAL OF DOCKET NO JO410001RT

RENT ADMINISTRATOR’S
PETITIONER DOCKET NO 10410054RV

-- -- - - .- - -==-- - - X OWNER 44th Street Dcvelopment, LLC
ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

The tenant filed a petition for admimstrative review (PAR) of an order 1ssued on January
22, 2021 by the Rent Administrator (RA) concerning the housing accommodation known as
apartment [JJJat 550 West 451h Street, New York NY 10036

The tenant had originally complained that the owner failed to offer a renewal lease on the
same terms and conditions as the expiring lease and had taken away a utility credit which was
part of his original lease term

['he owner responded by providing a copy of the federal Regulatory Agreement, dated
June 29 2011 between the owner and the federal Department of Housing Preservation and
Development (HPD) and the Inclusionary Regulatory Agreement between the owner and 45
Street HDFC and the New York State Housing 'inance Agency The owner asserted that the
subject apartment 1s a one bedroom Low Income Housing Tax Credit (LIHTC) unit leased to
households with an income less than 50% of the Area Medium Income (AMI) which 1s the NYC
area median gross income determined by the US Department of Housing and Urban
Development (HUD) The collectible and legal regulated rents were established pursuant to the
Regulatory Agreement Pursuant to the Regulatory Agreement, 1f the tenant was paying their
own utility costs, the owner was required to deduct a ‘ utility allowance” from the gross rent to
determine the net maximum rent the LIHTC tenant could be charged HPD annually publishes a
chart that shows the maximum LIHTC net rents after utility allowances have been applied The
owner stated that the imitial rent established for the unit was $928 per month, with a monthly
utihity allowance of $72 00 per month The owner argued that since the tenant was paying
$786 99 per month, which 1s below the maximum net allowable rent, the unit comphied with the
Regulatory Agreement The owner argued that any additional ‘utility credit” 1n the imtial lease
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- and subsequent renewal leases  that was applied to the legal rent was never intended as a
permanent credit The owner asserted that 1t continues to deduct the annual utility allowance as
determined by HPD from the legal rent for the unit, that any additional utility credit was not
intended as permanent, and that the owner will continue the tenant’s preferential rent

By an order 1ssued on January 22, 2021, RA terminated the proceeding because the
premuses is owned by the Housing Development Fund Corporation (HDFC) and 1s subject to a
federal Regulatory Agreement and 1s not subject to DHCR junisdiction

On PAR, the tenant asserts that DHCR has jurisdiction to rule on this lease violation
matter, as 1t has in other cases involving tenants 1n the subject butlding

‘The owner opposed the PAR arguing that the PAR was untimely because 1t was filed more
than 35 days after the 1ssuance date of the RA s order and that DHCR has no junsdiction over
rents established by HPD

Having reviewed the record, the Commussioner finds that the PAR should be denied

The Commussioner finds that the PAR was timely having been received by the agency on
Monday, March 1 2021, which assumes 1t was properly mailed on or before the 35" day, 1 e
Friday, February 26, 2021 The Commuissioner finds this a reasonable result given the effects of
the Covid-19 pandemic on the USPS and this agency’s teceipt of and processing of mail

On the ments the subject apartment 1s part of the Gotham West Apartments Project, a
complex of four residential builldings containing mixed moderate, low income and other
affordable housing umts The collectible and legal regulated rents for the all apartments 1n the
complex, including the subject apartment, were established pursuant to a federal Regulatory
Apgreement between the owner and 45 Street HDFC, the New York State Housing Finance
Agency and HPD, which implements the federal median income and guidelines of HUD and
HDFC The mmtial rent for the subject apartment was based on the tenant’s income and whether
the tenant qualified for a ‘ utiity allowance” was determined by HPD and revised annually 1n
accordance with the guidelines of the federal agencies

Based on the foregoing the Commussioner finds that the subject apartment’s legal and
collectible rent 1s governed by HPD under the federal Regulatory Agreement and is not under
DHCR junisdiction Moreover, the Regulatory Agreement addressed the 1ssue of the utility
allowance which 1s revised yearly by HPD As such, the contention that the owner impermissibly
removed a ‘utihity credit” from the rent in a recent renewal lease 1s not subject to DHCR
determinatton The lease term complained of 1s intninsically tied to the rent amount and whether
the apartment qualified for a utility credit 1s determined by HPD, both 1ssues that DHCR may not
determine The fact that the owner filed annual registrations with DHCR and gave tenants rent
stabilized leases, as required by the Regulatory Agreement, does not confer junisdiction over the

2
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rent and the utility credit unto DHCR

It 1s noted that 1dentical PAR determinations within the same complex as the subject
apartment were 1ssued under Docket Numbers 1S410005RT, [S410006RT, IS410007RT,
IT410008RT, and IT410014RT, and which are final agency determinations

THEREFORE, 1n accordance with the Rent Stabilization Law and Code, 1t 1s

ORDERED, that the petition for admimstrative review be, and the same hereby 1s,
denied, that the Rent Admunistrator’s order be, and the same hereby 1s, affirmed

ISSUED ~
nay 12 202 % ﬂL

— = —

WOODY PASCAL
Deputy Commuissioner
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State of New York

VL Division of Housing wd Community Renewl
F?«\ Y Office of Rent Admumstration
Laall Genz Plaza, 92-31 Umion Hall Street
WL, Jamaica NY (1433
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Web Site www her ny gov

Right to Court Appeal

This Deputy Commussioner's order can be further appealed by either party, only by filing a
proceeding in court under Article 78 of the Civil Practice Law and Rules seeking judicial review
e deadline for filing this 'Article 78 proceeding with the courts 1s within 60 days of the 1ssuance
date of the Deputy Commusstoner's order This §0-day deadline for appeal may be extended by
txecutive arders at https //govemnor ny gov/executiveorders No additional tume can aor will be given
In preparing your papers, please cite the Admunistrative Review Docket Number which appears on
the front page of the attached order If you file an Article 78 appeal the law requires that a full copy
of your appeal papers be served on each party including the Diviston of Housing and Community
Renewal (DHCR) With regpect to DHCR your appeal must be served on DHCR Counsel s office at
641 Lexington Ave New York, NY 10022

Note Duning the pertod ot the current Covid 19 emergency 15 a courtesy if the Article 78
proceeding 1s commenced by efiling pursuant to the Court Rules service may be eftectuated as
hmited as follows by forwarding the court’s email mdicating the assignment of the index Number
nd the documents received by the court, 1 e Notive of Petition Petition and other efiled documents
1o DHCRLegatMail@nysher org Upon receipt of the complete filings the receipt of such documents
will be acknowledged by email Only after such acknowledgement of receipt of such documents

will the service by email be deemed good service on New York Stawe Division of Housing and
Community Renewal (DHCR) DHCR s not the agent tor service lor any vther entity of the State of
New York or any third party In addition the Attorney General must be served at 28 Liberty Street
[4th Floas New York NY 10005 Since Article 78 proceedings take plice in the Supreme Court 1ts
wvisable that you consult [egal counsel

[here 15 no other mcthod ol appedd
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IN THE MATTER OF THE ADMINISTRATIVE ADMINISTRATIVE REVIEW
APPEAL OF DOCKET NO JU910035RO
COLLAGE INTERNATIONAL RENT ADMINISTRATOR S
DEVELOPMENT GROUP DOCKET NO JM910015RV
PETITIONER TENANT [
- - - e e aee - - X

ORDER AND OPINION TERMINATING PETITION FOR ADMINISTRATIVE REVIEW

[Che peutioner timely filed an administrative appeal (PAR) against an order 1ssued on
August 11, 2021 by the Rent Administrator (RA) concerning the housing accommodation known
as apariment [JJ] at 185 Riverdale Avenue, Yonkers New York 10705

The Commussioner finds that the PAR should be terminated because the owner, by counsel,
1n a letter dated October 28, 2021, stated that the owner has withdrawn the PAR because the tenant
pcrmanently vacated the subject apartment

THEREFORE in accordance with the relevant sections of the Emergency lenant Protection
Regulations 1itis

ORDERED, that the matter 1s hereby terminated

ISSUED
NAY 12 985 - é ; :
WOODY PASCAL

Deputy Commuissioner
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Right to Court Appeal

This Deputy Commuissioner's arder can be further appealed by cither party only by fling a
proceeding wn court under Article 78 ot the Civil Practice Law and Rules seeking judicial review
Mhe deadline for filing this Article 78 proceeding with the courts is within 60 days ot the 1ssuance
Jate of the Deputy Commussioner s order This 60 day deadfine for appeal may be extended by
vxecutive orders 1t https //govemor ny gov/executiveorders No additional time can or will be given
In preparing your papers please cite the Admunustrative Review Dochet Number which appears on
the tront page of the attached order If you file an Article 78 appeal the Jaw requires that a full copy
ot your appeal papers be served on each party including the Division of Housing and Community
Renewal (DHCR) With respect to DHCR your appeal must be served on DHCR Counsel s office 1t
641 Lexington Ave New York NY 10022

Nute Durning the period ot the current Covid-19 emergency 15 a courtesv 1t the Article 78
proceeding i1s commenced by ehlng pursuant to the Court Rules service may be ettectuated as
hinited as follows by forwarding the court s emai} indicanng the assignment of the Index Number
nd the documents received by the court. 1 e Notice ot Petitton Petition and other efiled documents
to DHCRLegalMail@nysher org Upon recerpt ot the complete filings the receipt of such documents
will be acknowledged by email Only alter such acknowledgement ot receipt of such documents

vitl the service by email be deemed good service on New York State Division of Housing nd
Communuty Renewal (DHCR) DHCR s not the agent tor service for 1ny vther entity of the State of
“ow York or any third pacty In addition the Attornev General must be served at 2% Liberty Street
1Sth Floor New York NY 10005 Since Aricle 78 proceedings 1ake plice in the Supreme Court b s
ivisable that vou consult legnl connsel

[here s no other micthod of ppual
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IN THE MATTER OF THE ADMINISTRATIVE
APPEAL OF ADMINISTRATIVE REVIEW
DOCKETNO JV610010RT

S RENT ADMINISTRATORS

DOCKET NO HX610049RV
PETITIONER

Owner VYSE 179 LLC
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ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

The tenant filed a imely petition for admimstrative review (PAR) of an order 1ssued on
September 28, 2021 by the Rent Administrator (RA) concerning the housing accommodation in
the premyses known as apartment[jat 951 East 179th Street, Bronx, New York 10460

On or about December 6, 2019, the tenant filed a lease violation complaint alleging that
the owner offered her a renewal lease which does not recognize her preferential rent Attached to
the complaint was a copy of an unsigned renewal lease commencing January 1 2020 which had
legal regulated rents of $3,060 69 for a one year and $3,090 85 for two years, and that the tenant
would pay $2,030 00 for a one year renewal and $2,050 00 for a two-year renewal The tenanl
also annexed a copy of a renewal lease commencing January 1, 2019, signed only by her which
had preferential rents of $1,444 56 for one year and $1,474 27 for a two year renewal

The owner interposed an answer stating that the tenant had last signed a lease renewal
(copy attached) beginning January 1, 2019 for one y ear at a preferential rent of $1,800 00 per
month, that in September 2019 the owner offered a lease to begin January 1 2020 (this copy had
pieferential rents of $1,827 and $1,845), but the tenant refused to sign the lease and a holdover
proceeding was commenced on July 30, 2020 for failure to renew, and that beside that 1ssue, the
tenant has a balance of $33,739 00 based on the last renewal of $1,800 00 monthly preferential
rent

On May 3, 2021, June 7, 2021 and June 22, 2021, DHCR served the tenant with requests
for additional information including asking her o address the owner s answer and provide
updates on the holdover proceeding and whether the renewal lease was signed The notices also
informed both the tenant and the owner that the owner’s failure to offer a renewal lease 1s the
only 1ssue under consideration and that any rent dispute would not be addressed 1n this docket
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On June 21, 2021, DHCR received a response from the owner stating that the holdover
proceeding 1s halted as the tenant filed for COVID hardship and that the tenant has not executed
the renewal lease

The tenant did not respond to DHCR notices

The RA 1ssued this order under appcal which found that the tenant has failed to submit
information/evidence necessary to process the casc as requested on May 3 2021 June 7, 2021
and June 22, 2021 Accordingly, the RA terminated the proceeding

On PAR, the tenant contends that she had been traveling unul late June 2021 and did not
see her mail, that she also had 1ssues with her telephone, that after fixing her telephone she
contacted counsel who drafted and mailed a response to DHCR, that she now attaches copies of
the renewal lease and documents relating to the holdover proceeding, that she wants to sign a
new lease but she disputes what her monthly rent 1s, and that she has a defense to the holdover
proceeding in that she has been overcharged She indicates that her initial 2019 renewal lease
had preferential rents of $1,444 56/$1,474 27 which she signed However, six months later the
owner offered a new renewal for the same term raising the preferential rent 1o $2,000 per month
which she refused to sign  The owner then offered another renewal for the same term for $1,800
per month, which she felt pressured to sign She believes the preferential rent increases are
overcharges which she hopes will be determined in the non-pay ment proceeding in Court

Having reviewed the record the Commussioner demies this PAR

There 15 no evidence that the tenant attempted 1n person, or by counsel, to respond to the
DHCR notices Given the record 1n the underlying proceeding 1t was reasonable for the RA to
therefore terminate the complaint based on the owner s answer and the tenant s failure to
respond to the notices

Based on the termination, the agency has not imposed any negative determination against
the tenant in terms of the propriety of the renewal lease offer or the rent The Commussioner
notes that any rent dispute will be decided 1n the Court, at which time the tenant can raise the
1ssue of whether the owner improperly attempted to increase the amount of the preferential rent
1n the January | 2020 renewal lease offer and whether the payment of $1,800 per month
beginning that lease term constituted an overcharge
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THEREFORE, in accordance with the Rent Stabilization Law and Code, 1t 1s

ORDERED, that the petition for administrative review be, and the same hereby 1s,
denied, and that the Rent Admunistrator’s order be, and the same hereby 1s, affirmed

ISSUED

NOV 1k 962

- o

WQODY PASCAL
Deputy Commuissioner
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IN THE MATTER OF THE ADMINISTRATIVE ADMINISTRATIVE REVIEW
APPEAL OF DOCKET NC JS110007RO
Deegan Cloverdale Company, LLC RENT ADMINISTRATOR'S
+ PETITIONER DOCKET NO GTI110017RV
coMpLAINANT [
S P, '

ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

The owner filed a imely petition for admimistrative review (PAR) of an order 1ssued on June
3, 2021 by the Rent Administrator (RA) concerning the housing accommodation known as
apartment [Jfiocated at 224-65 64th Avenue, Queens, NY 11364

On August 6, 2018, the complainant filed a lease vtolation complaint
alleging that the renewal lease offered by the owner 1s incorrect because he 1s the first successor
to the tenant of record  Attached to the complaint are copies of the unsigned copies of the Offer
to Tenant to Renew beginning October 1, 2018, with explanations of the rent increase and garage

increase, a copy of the last lease signed on July 28, 2016, a Certificate of Live Birth of
B hose mother 1s nwmd his father named

and a Death Transcript of Also included 1s a letter from the Queens
Community Civic Corporation, Inc , explaiming his case for first succession to his
mother s apartment Thus letter states, in relevant parts

“the mother and father moved 1nto the apartment as husband and wife in 1972
The apartment was rent stabilized and not rent controlled They had 3 children
who lived with them, -was one of them The wife never left but always hived
there as the spouse  The husband died 1n 1984 and his wife was then given the
lease 1n her name She was not a successor under the succession rules but as a
spouse entitled to have the lease automatically placed in her name upon her
husband’s death She had as much nght to be considered a primary tenant as did
her husband and  as such under the law even if her name did not appear on the
lease The wife died July 2, 2017 and the son |Jffwho lived there
continuously since 1972 1s now the first successor to the lease as a member of the
immediate family




U

PAR Docket Number JS110007RO

Mr [l ater submutted copies of hus driver’s licenses from 2002 2018 and tax returns
from 2015 2017

[n answer, petitioner derued that the complainant had successton nghts, and asserted that
the pnmary tenant of record 1n the lease was the complainant’s father, that there 1s no proof that
the complainant and his mother have primary residence 1n the subject apartment, that the
complainant cannot be a successor (first or second) because his mother was not originally 1n the
lease, and the copies of the birth and death certificate are unclear and vague, for example,
mentioning [Jj(one of the siblings) as residing in the apartment when 1n fact he does not live
there

The RA found that the complainant 1s entitled to succession nghts in the subject
apartment and garage and that petitioner must offer a renewal lease on the same terms and
conditions as the expiring lease

On PAR, petitioner contends that complainant failed to establish his relationship to [l
I and his residency 1n the apartment, that complainant failed to specify the date that [l
vacated the apartment so the relevant co-residency period for succession can be established, that
the apartment 1s part of a cooperative and became exempt from rent regulation once the non-
purchasing tenant [l acated, that complainant provided no proof of || | N
residence 1n the apartment for any period, that the death certificate does not establish when Clara
vacated the apartment, and that the complainant filled out two tenant questionnaire forms in 2016
and 2014 which do not List | l2s residing in the apartment

Having reviewed the record, the Commussioner denies the PAR

Under Rent Stabihzation Code (RSC) §2523 5(b)(1)(a), “ 1f an offer 1s made to the
tenant and such tenant has permanently vacated the housing accommodation, any member of such
tenant’s farmly  shall be entitled to be named as tenant on the renewal lease ” A family member has
the night to a renewal lease or protection from eviction if he or she resided with the tenant as a
pnmary resident in the apartment for two (2) years immediately prior to the death of, or permanent
departure, from the apartment by the tenant

Here, despite the petitioner’s assertions to the contrary, the evidence supports succession
nghts for The evidence establishes that he was born the son of _
and and that the family moved into the subject apartment in 1972 There 1s
no evidence that [Jilfever left the apartment and when her husband died 1n 1984, [Jjjpccame

the primary tenant of the subject apartment regardless of whether she was ever on the onginal
lease Moreover, there 1s a renewal lease mMname tn 2016 and the petitioner has
registered [Jijas the tenant of record from through 2019 The death certificate indicates
that [ d:cd on July 2, 2017, thereby vacating the apartment, and ||| [ |Gz

driver’s license and income tax returns prove that he resided 1n the subject apartment for two
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years prior to this mother’s death
The petitioner did not raise the 1ssue of yunsdiction 1n the proceeding before the RA

Even 1f petitioner could raise such 1ssue for the first time on PAR, 1t has presented no evidence
that the subject apartment 1s no longer rent regulated or that 1t 1s a cooperative apartment that left

rent regulation upon the death of ||| G

THEREFORE, 1n accordance with the relevant Rent Stabilization Law and Code, 1t 1s

ORDERED, that the petition for administrative review be, and the same hereby 1s,
dented, and that the Rent Admunistrator’s order be, and the same hereby 15, affirmed

NOV 17 2821 ‘% :

WOODY PASCAL
Deputy Commussioner

ISSUED

|




~i

o

’7 Stie of Now Yok
T {tI Ay Dwiswn ot Housing and Community Renesy 1l

U:fﬁl {3 Othee ot Rent Admunsintion
{45/l Gorz Pliza 92 31 Cnton Hll Sueet
Wzl Dimacy NY 11433
T A Wb St www herny wov

Right to Court \ppeil

Chis Deputy Commussioner s owder ¢ 10 be turther appealed by cither party only by hling a
proceeding 1n court uder \rticle 78 af the Civil Practice Law ind Rules seeking judictal review
Lhe deadline tor Aling tlus ‘Article 78 proceeding” with the courts 1» within 60 days ot the 15su
Jate of the Deputy Comunissioner s order This 60 day deadline for appeal may be cxtended by
vxecunve orders at hrtps //govemnor ny gov/oxecutiveorders No additional ume can or will be ¢
[n preparing your papers please cite the Admrinistrative Review Docket Number which appears
th < tront page ot the attached order [t you hle 1n \urticle 79 1ppeal the law cequires that a tull ¢
ot your ippual papers be served on each party including the Division ot FHlousing and Communit
Renewnl (DHCR) Wiath respect to DHCR  yeur appeal must be sceved on DHCR Counsel s olfic
641 Loangtpn \ve New York NY 10022

Note During the penod of the current Covid 19 emergeney 15 1 courtesy it the uticle 78
proceeding > comimenced by chling purstint to the Court Rules service may be citcctuated s
tunuted s tollows by tarwrding the court s email indicating the 1wsignment ot the fndex Numb
nd the documents reecived by the cotnt 1o Notiee of Punttton Potitton wnd other chled docun
) DHCRLegalMal@nysher org Upon recaipt of the complete Alings the recaipt uf such docun
vill be whnowledged by cmml Only atter such acknowledgement ot recerpt ot such documents
will the scrvice by ematl be deemed good service on MNew Yok State Diviston ot [ousing 1nd
Comununry Renewal (DHCR) DHCR 1s not the agent tor scrvice tor any other <niity ot the Stat
> ew York or g third parey [nwddittion the Attorney Generil inust be scrved 1t 28 Liberty Stre
Lith Eloor Saw Yok NY 1000 Since \rticle 73 proceedings tike place i the Supieme Court
wd s able that vou consult fegal counsct

[here v no atha matlod of ippel




STATE OF NEW YORK
DIVISION OF HOUSING AND COMMUNITY RENEWAL (DHCR)
OFFICE OF RENT ADMINISTRATION
GERTZ PLAZA
92-31 UNION HALL STREET
JAMAICA, NEW YORK 11433
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IN THE MATTER OF THE ADMINISTRATIV.E ADMINISTRATIVE REVIEW
APPEAL OF DOCKET NO.: JV4100t2R0O
12 Suffolk St. Apt. Corp. RENT ADMINISTRATOR'S
DOCKET NO: 1Q410004RV
~ TENANT: [
-------- e e |

ORDER AND OP{NION DENYING PETITION FOR ADMINISTRATIVE REVIEW

. The owner filed a timely petition for administrative review (PAR) of an order issued on
August 31,2021 by the Rent Administrator (RA) conceming the housing accommodation
known as apartment ] at 112 Suffolk St., New York, N.Y.

The Commissioner has reviewed all of the evidence in the record and has carefully
considered that portion of the record relevant to the issues raised by this PAR.

On May 7, 2020, the tenant filed a lease violation complaint alleging that the owner
failed to offer a renewal lease. The owner interposed an answer stating that the tenant is not
entitled to a renewal lease since she caused a fire that destroyed the apartment and that this -
matter is currently the subject of litigation pending in the Civil Court of New York County.

The RA issued an Order Directing a Lease Renewal. The RA relied on DHCR order
HT410234S which entitled the tcnant to a renewal lease while the apartment remains
uninhabitable.

On PAR, the owner contends that the tenant already had a renewal lease, making the
order unnecessary; that the tenant was not intentionally refused a lease renewal in June 2020 but
that the owner’s counsel at the time was unaware of the order under Docket Number
HT4102348S; and that the parties already settled this matter in court.

Having reviewed the record, the Commissioner is of the opinion that this PAR should be
denied, and that the RA’s order should be affirmed.

Given thé information that was before the RA, he correctly ordered the owner to provide
a lease renewal based on the former agency order. The owner did not advise the RA of the Court
settlement in November 2020 or that a renewal lease was signed as part of the settlement. PAR
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review may only be limited to the record before the RA and no new evidence will be considered

absent a reasonable excuse for failing 10 present such evidence to the RA. See Rent Stabilization

Code §2529.6. The delay in Court proceedings did not prevent the owner from advising the

agency of the settlement, which occurred months before the RA order was issued.
THEREFORE, i_n accordance with the Rent Stabilization Law and Code, it is

'ORDERED, that the petition for administrative review be, and the same hereby is,
denied; and that the Rent Administrator’s order be. and the same hereby is, affirmed.
ISSUED:

NOV 232001 "% é /ﬂ /

WOODY PASCAL
Deputy Commissioner
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: : STATE OF NEW YORK
DIVISION OF HOUSING AND COMMUNITY RENEWAL
- OFFICE OF RENT ADMINISTRATION
GERTZ PLAZA
92-31 UNION HALL STREET
JAMAICA, NEW YORK 11433

IN THE MATTER OF THE .
ADMINISTRATIVE APPEAL OF ' . ADMINISTRATIVE REVIEW
. ' DOCKET NO.: JU410048RT

RENT ADMINISTRATOR'S

) . - - DOCKET NO.: HU410093RV

OWNER: TAT WAH TRADING
GROUP INC.

PETITIONER X

ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

Petitioner tenant timely filed an administrative appeal (PAR)

against an order issued on September 2, 2021, by the Rent Administrator
" (RA) .concerning the housing accommodation known as Apt. l located 168
Elizabeth Street, New York, New York, 10012 which denied the tenant’s
lease violation application and terminated the proceeding.

On August 8;.2010; the tenant toock occupancy of the subject
apartment pursuant to a cne-year lease at a rent of $1,900.00 per
month.

On or about  September 30, 2019, the tenant filed a lease violation
complaint alleging that “the owner refuses to renew my lease.”

On December 15, 2019, the owner answered the complaint. The owner
asserted that “the tenancy is exempt from Rent Regulation since the
commencement of respondent's tenancy on August 8, 2010 and therefore,
the tenant is not entitled to a lease renewal”; that the apartment
registration statement demonstrates that the last registered rent was
$1,946.80 as of April 1, 2010, which represents a 3% increase, pursuant
to Rent Guidelines Board Order #41, above the April 1,.2009 registered
rent of $1,890.10; that the tenancy of i commenced on August
8, 2010 pursuant to a one (1) year lease, therefore, the applicable
vacancy allowance, based on Rent Guidelines Board Order #41, was 17%;
that applying this- vacancy allowance to the last registered rent, the
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new legal rent reached $2,277.76, well over the $2,000.00 deregulation
threshold ("DRT"). in effect at the time; that even if the vacancy
allowance was applied to the prior 2009 registered rent of $1,890.10,
the legal rent would have been $2,211.47, also above the applicable
DRT; and that based on the foregoing, the apartment became exempt from
rent regulation at the commencement of ﬁ's tenancy.

On March 3, .2020, tenant’s counsel interposed correspondence
stating that “it remains 's position that she is in fact
the legal rent stabilized tenant of the subject premises due to
the fact that the subject apartment was not properly
deregulated”; that “at no point in time was the apartment above
the legal threshold for legal, high rent deregulation”; that “a
review of the rent registration for the subject premises clearly
shows that, on or about June 22, 2009, the landlord incorrectly
increased the rent from One Thousand Forty-One Dollars and Ninety
Three Cents ($1,141,93) to One Thousand Eight Hundred Ninety
Dollars and Ten Cents ($1,890.00)”; that “upon information and
belief, the increase was based on alleged improvements, which
never roccurred at the subject premises”; that “to date, the
landlord has not provided any proof of these alleged improvements
or any justification for said increase”; that “thereafter, as
shown in the rent registration statement, in 2010, the landlord
once again increased the.rent to One Thousand Nine Hundred Forty-
Six Dollars and Eighty Cents ($1,946.80), as a vacancy lease,
even though the same tenants were still in occupancy”; that
“thereafter, at the time _ took occupancy of the subject
"premises- in August 2010, there was no basis for the landlord to
claim that the apartment was deregulated”; that “in 1987, the
landlord improperly raised the rent for the subject apartment
without any legal justification, from Two-Hundred and Twenty-Five
Dollars ($225.00) per month to Nine-Hundred and Fifty Dollars

($950.00), which-is shown on the rent- registration of the subject
apartment”; that “thereafter, all subsequent rent increases were
based on this incorrect amount”; that “for the reasons set forth
herein, the legal regulated rent for the subject apartment must
be recalculated and i - is entitled to the return of
rent overcharge in the amount of treble damages”; and that ‘i(

is also entitled to a two-year rent stabilized renewal
lease as the apartment was never properly deregulated and remains
rent stabilized.”
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On March 10, 2020, the agency served tenants correspondence
dated March -3, 2020 on- owner‘s counsel and requested that the
owner "“submit evidence of the basis for' your claimed lawful
deregulation of the apartment.” -

On August 20, 2020, owner’s counsel responded to the tenant’s
correspondence dated March 3, 2020, and the agency's March 106, 2020,
Request for Additional Information/Evidence by asserting that based on
the recent decision by the Court of Appeals in Regina Metro. Co., LLC
v. New York State Div. of Housing & Community Renewal, 35 NY3d 332
(2020), it is unquestionably clear that the tenancy is exempt from
~ Rent- Regulation since the commencement of respondent's tenancy on
August 8, 2010 and therefore, the tenant is not entitled to a lease
renewal; that the -owner has previously provided the apartment
registration which supports the subject apartments lawful
deregulation; that the apartment registration demonstrates that the
last registered rent as of RApril 1, 2010 was $1,946.80, which
represents a .3% increase, pursuant to Rent Guidelines Board ("RGB")
Order #41, above the April 1, 2009 registered rent of $1,890.10; that
therefore, as of. April 1, 2010, the apartment was' still Rent
Stabilized; that since the tenancy of i commenced on August
8, 2010 pursuant to a one (1) year lease, the application of the lawful
vacancy allowance of 17%, based on RGB Orxder #41l, to the last
registered rent, resulted in a new legal rent of $2,277.76, well over
the $2,000.00 DRT in effect at the time; -that application of the
authorized vacancy allowance resulted in the natural deregulation of
the subject apartment upon the commencement of [} [l 's tenancy
pursuant to the Court of Appeals holding in Altman v. 285 W. Fourth
LLC, 31 N.Y.3d 178, 75 N.Y.S.3d 465, 99 N.E.3d 858 (2018) (vacancy
allowance applied to last registered rent deregulated apartment). '

The owner further asserts that as a result of the New York Court
of Appeals recent decision in Matter of Regina Metro. Co., LLC, the
tenant's attorney's arguments have been rendered without’ merit; that
tenant’s counSel suggests that the rert increase from 2008 to 2009 was
“incorrect”, without producing any evidence to support such a self-
serving conclusory allegation; that examination of the rent prior to
the deregulation event of the tenant's vacancy lease in August 2010 is
barred by Matter of Regina Metro. Co., LLC; that as set forth in Breen
v. 330 E. 50th Partners, L.P., 61 N.Y.S.3d 902, 903 (13t Dept. 2017),
citing Matter of Grimm v. State of N.Y. Div. of Hous. & Cmty. Renewal,
15 N.Y.3d 358, 367, 912 N. Y.S.2d 491, 938 N.E.2d 924 (2010), a mere
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"sizeable increase in the apartment rent between 1990 and 1991” is not
evidence to establish a fraudulent scheme to deregulate the apartment,
necessary to allow examination of the rent history beyond the
deregulation event; that since the apartment was continually
registered as rent stabilized for the years 1leading up to the
deregulation the tenant herein cannot establish that there was a
fraudulent scheme to deregulate the unit or evade the rent laws
required to go beyond the last registered rent (citations omitted);
that the deregulation was due to application of the vacancy allowance
at the commencement of the tenancy pursuant to Altman v. 285 W. Fourth
LLC; that tenant’s Counsel's argument that the rent from April 2009 to
April 2010 increased from $1,890.10 to $1946.80 as a vacancy lease,
even though the same tenants were still in occupancy is a dishonest
argument; that as previously noted, while the 2010 registration
seemingly mistakenly identifies the February 2010 lease as a
“vac/lease”, the actual increase taken was the 3% renewal increase in
effect from October 1, 2009 through September 30, 2010 per RGB Order
#41 ($1890.10 + 3% = $1946.80); that since the actual increase was
proper, any error in labeling the lease is irrelevant and has no
effect; that tenant’s counsels assertion that the increase taken in
1987 is improper  lacks merit. See Matter of Regina Metro Co., LLC; and
that since the applicable vacancy increase of 17% (RGB Order #41) when
applied to the last registered rent of $1,946.80 resulted in a new:
legal rent of $2,277.76, well over the deregulation threshold of
$2000.00 in effect. at the time, the apartment became exempt from rent
regulation, as a matter of -law; that as such, [l is not entitled
to a renewal lease. See Altman v. 285 W. Fourth LLC.

On September 2, 2021, the RA issued an Order denying the tenant’s
application and terminating the proceeding. The RA found that the

‘evidence of record shows that the apartment was deregulated before the

date on which the complainant tock occupancy, and that the complainant
is not entitled to a renewal lease since the subject apartment is not
subject to rent regulation.

On PAR, petitioner asserts the RA‘s Order should be reversed in
its entirety; that the RA erred in, finding that the petitioner is not
entitled to.a renewal lease in accordance with rent regulation; that
petitioner is the legal rent stabilized tenant of the subject premises
due to the fact that the subject apartment was improperly deregulated
on or about June 22, 2009; that, pursuant to Matter of St. Nicholas
184 Holding LLC v. New York State Div. of Hous. & Community Renewal,
872 N.Y.S.2d 693 (N.Y. Sup. Ct. 2008), any claimed individual apartment
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improvements (IAIs} must be supported by at least one of the following:
{a) cancelled checks contemporaneous with the completion of the work
or (b) invoice receipt marked paid in full contemporaneous with the
completion of .the work or (c) signed contract agreement or (d)
contractor's affidavit indicating that the installation was completed
and paid in full; that the owner failed to provide documentation to
support the alleged work; that the owner didn't even discuss the work
that was allegedly completed in the subjeéct apartment to warrant high
rent deregulation; that the only documentation that the owner provided
was the rent history which is a self-serving document; that the owner-
asserts that the apartment rent increased from $1,141.93 to $1,890.10
as of June 22, 2009; that this is an increase of $748.17; that in 1987
the owner improperly and possibly fraudulently raised the rent without
any legal justification from $225.00 per month to $950.00; that this
was an increase of $725 00; that hereafter, all. subsequent rent
increases were based on this incorrect and possibly fraudulent amount;

and that the RA order should be reversed because the owner failed to
provide any documents that demonstrate that work was completed in the
subject apartment in 2009 to warrant high rent deregulation.

On October 20, 2021, . the owner opposed the. PAR by arguing that
the tenant ignores applicable law starting with Matter of Regina Metro
Co. LLC; that instead, without. any basis whatsoever, the tenant seeks
to challenge a rent increase that occurred over 34 years ago in 1987,
as well as a rent increase that occurred in 2009, more than 10 years
before the tenant's lease renewal complaint was filed, neither of which
were . deregulating events; that since neither increase resulted in
deregulation and since both increases are long beyond the four (4)
year statute of limitations, then neither event is subject to challenge
or review pursuant to the Matter of Regina Metro Co. LLC; that the
tenant's argument that the owner did not provide IAI evidence is an
irrelevant "red herring" .designed to distract; that, in fact, the
diversionary argument presented by the tenant is designed to inflame
by falsely suggesting the owner had to prove that in 2009 it made an
IAI increase- - of $748.17; that the tenant's arguments deliberately
inflates the increase by ignoring the 10-year longevity allowance of
$68.52 applicable at the time plus the authorized vacancy allowance of
$182.71 in February 2009; that here, the application of the authorized
vacancy allowance at the commencement of [ s tenancy resulted
in the natural deregulation of the apartment pursuant to Altman v. 285
W. Fourth LLC; that the last registered rent as of April 1, 2010 was
$1,946.80; and that the tenancy of | resulted in a new legal
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rent of $2,277.76, well over the S2,000.00 deregulation threshold
($1,946.80 + 17% vacancy increase = $2,277.76). '

On November 11, 2021, the tenant interposed a reply asserting
that the subject apartment was improperly deregulated pursuant to high
rent deregulation .on or about June 22, 2009; that consideration. of
events: beyond the four-year statute of limitations is permissible if
done not for the purpose of calculating a rent overcharge but rather,
as here, to determine whether an apartment is regulated; that the owner
must provide evidence of completed IAI work; that policy 90-10
demonstrates that it is mandatory to provide proof of any IAIs because
this is how the DHCR confirms the costs for IAIs; that the owner failed
to provide any documentation to demonstrate that work was completed in
the subject apartment in 1987 or 2009 to warrant high rent
deregulation;. that the vacancy allowance was based on incorrect
numpbers; and that the increased rent allowed by the vacancy was based
upon IAIs that never occurred.

The Commissicner, having reviewed the record herein, finds ‘that
the petition should be denied. :

As a first matter, in determining the regulatory status of an
apartment, DHCR may look past the four-year lookback period to
determine if the apartment was taken out of rent stabilization
improperly. See Matter of Hargrove v Division of Hous. & Community
Renewal, 664 N.Y.S.2d 767 (1t Dept. 1997) (DHCR's consideration of
events beyond the four-year period is permissible if done not for the
purpose of calculating an overcharge but rather to determine whether
an ‘apartment is regulated). Here, the deregulation in August 2010 (some
nine years before the filing of the lease violation complaint) was
examined and it was determined that the application of a vacancy
increase to the legal regqulated rent at that time legally deregulated
the apartment. ' '

Rent Stabilization Code §2526.1(a)(2) provides generally that
rent overcharge complaints must be filed within four years of the first
overcharge alleged and that the rent history of the housing
accommodation prior to the four-year period preceding the filing of a
complaint shall not be examined. Pursuant to the New York Court of
Appeals in Grimm v. DHCR, 15 N.Y.3d 358, 912 N.Y.S.2d 491 (2010), and
as codified under RSC §2526.1(a) (2) {iv), the agency may examine the
rental history prior to the four-year base date to determine whether
there was a fraudulent scheme to deregulate the apartment rendering

6
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the base date rent unreliable if the tenant presents a colorable claim
of fraud. The Commissioner finds that no such colorable claim of fraud
was made in this case and there 1is insufficient evidence of a
fraudulent scheme to deregulate the subject apartment. Petitioner’s
mere assertion of unexplained rent increases prior to the 2010
deregulation,- without offering any proof of fraud, is insufficient to
warrant an investigation into such increases. As found in Grimm and
subsequent appellate case law, the mere increase in rent alone is
insufficient to warrant a finding of a fraudulent scheme to deregulate
an apartment. Given that the petitioner failed to set forth a
colorable claim of fraud, events that predate the 2010 deregulation
event are not reviewable. As such, the Commissioner finds that
petitioner’s contentlons that the owner was required to substantiate
pre-deregulation- IAIs (that did not directly result in the rent
surpassing the threshold) is without merit. The Commissioner notes
that the petitioner did not produce any evidence to support disallowing
improvements that were performed over a decade ago.

The Court of-Appeals ruling in Altman v. 285 West Fourth LLC
affirmed the owner’'s right to deregulate the subject apartment when
the rent level surpassed $2,000.00 upon the 2010 vacancy.

THEREFORE, in accordance with the relevant Rent Regulatory Laws and
Regulations, it is

ORDERED, that this petition be, and the same hereby is, denied, and
that the Rent Administrator's order be, and the same hereby is,
affirmed.

ISSUED:

DEC 0 1 2621

=YWoody Pascal
Deputy Commissioner
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Right to Court Appeal

This Deputy Commissioner's order can be further appealed by either party, only by filing a
proceeding in court under Article 78 of the Civil Practice Law and Rules seeking judicial review.
The deadline for filing this "Article 78 proceeding" with the courts is within 60 days of the issuance
date of the Deputy Commissioner's order. This 60-day deadline for appeal may be extended by
executive orders at https://govermor.ny.gov/executiveorders. No additional time can or will be given.
In preparing your papers, please cite the Administrative Review Docket Number which appears on
the front page of the attached order. If you file an Article 78 appeal, the law requires that a full copy
of your appeal papers be served on each party including the Division of Housing and Community
Renewal (DHCR). With respect to DHCR, your appeal must be served on DHCR Counsel's office at
641 Lexington Ave, New York, NY 10022.

Note: During the period of the current Covid-19 emergency, as a courtesy, if the Article 78
proceeding is commenced by efiling pursuant to the Court Rules service may be effectuated, as
limited as follows, by forwarding the court's email indicating the assignment of the Index Number
and the documents received by the court, i.e., Notice of Petition, Petition, and other efiled documents
to DHCRLegalMail@nyshcr.org. Upon receipt of the complete filings, the receipt of such documents
will be acknowledged by email. Only after such acknowledgement of receipt of such documents

will the service by email be deemed good service on New York State Division of Housing and
Community Renewal (DHCR). DHCR is not the agent for service for any other entity of the State of
New York or any third party. In addition, the Attomey General must be served at 28 Liberty Street,
18th Floor, New York, NY 10005. Since Article 78 proceedings take place in the Supreme Court, it is
advisable that you consult legal counsel. -

There is no other method of appeal.
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‘ STATE OF NEW YORK
DIVISION OF -HOUSING AND COMMUNITY RENEWAL (DHCR)
OFFICE OF RENT ADMINISTRATION
GERTZ PLAZA
92-31 UNION HALL STREET
JAMAICA, NEW YORK 11433
- - X
IN THE MATTER OF THE ADMINISTRATIVE

APPEAL OF ADMINISTRATIVE REVIEW
: DOCKET NO.: JV210049RT

I _ RENT ADMINISTRATOR'S

DOCKET NO: IX210008RYV
PETITIONER
Owner: 917 47th., LLLC/
Maimo 1 Holdings, LLL.C

ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

. The above-named tenant filed a timely petition for administrative review (PAR) of an
order issued on October 5, 2021 by the Rent Administrator (RA) concerning the housing
accommodation in the premises known as apartment [ at 914 47th Sireet, Brooklyn, New
York. ' '

The Commissioner has reviewed all of the evidence in the record and has carefully
considered that portion of the record relevant to the issues raised by this PAR.

On December 3, 2020, the tenant filed a lease violation complaint alleging that the owner
refused to offer her a renewal lease on the same terms and conditions as were contained in the
expiring lease. The tenant annexed a signed renewal lease commencing March 2, 2020. which
was dated November 5, 2019. The tenant stated that she received the lease on April 6, 2020 and
enclosed a copy of the mailing envelope post stamped with that date.

On December 24, 2020, the owner answered that the renewal lease was mailed on time:
that the tenant has not followed the previous lease in 2018 by not paying the fuli rent which she
signed for; and that the tenant accumulated rent arrears. The owner enclosed certificd proof of
mailing indicating that the lease was delivered on November 8, 2019.

The RA found that the owner submitted proof of mailing which indicated that the owner
offered the lease in a timely manner. The RA advised the tenant to execute the lease and return it
to the owner; denied the complaint and terminated the proceeding.

On PAR, the tenant contends that she did not sign the lease because her name was
missing on the lease. The lease that had both her name and her son’s name on it was not received
until March 1, 2020. The-tenant annexed a copy of the renewal lease and Notice of Termination.
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dated May 28, 2021, from the owner, stating, aniongst other things, that if the tenant signs and
returns the annexed lease renewal lease on or before September 30, 2021, no further action will

be taken.

Having reviewed the record, the Commissioner denies this PAR.

Rent Stabilization Code §2522.5(b)(1) and §2523 require an owner to offer a tenant in
writing the option of a one or two-year renewal lease. Such offer shall be made not more than
150 days prior to the end of the tenant’s lease terin and may be served on the tenant by mail or
personal delivery. The tenant’s acceptance of such offer must be returned to the owner, either by
mail or personal delivery, within 60 days.

The PAR does not raise any basis to modify or revoke the RA’s order which complied
with the above cited law, The owner herein did timely offer the tenant a leasc renewal to begin
March 2, 2020. The tenant’s allegation that she did not sign the lease because her name and her
son’s name were not on the lease is belied by copies of leases showing both names. Moreover,
the owner submitted proof of mailing of the lease. As such, the RA correctly determined that the
owner oftered a limely lease renewal, which the tenant failed to execute and return to the owner.

THEREFORE, in accordance with the Rent Stabilization Law and Code, it is
ORDERED, that the petition for administrative review be, and the same hereby is,

denied; and that the Rent Administrator’s order be, and the same hereby is, affirmed.

ISSUED:

DEC 0 1 2021

WOODY PASCAL
Deputy Commissioner



State of New York

Division of Housing and Community Renewal
Office of Rent Admunistration -

Gertz Plaza, 92-31 Unioen Hall Street

Jamaica, NY 1433

Web Site: www.her.ny.gov

Right to Court Appeal

This Deputy Commissioner's order can be further appealed by either party, only by filing a
proceeding in court under Article 78 of the Civil Practice Law and Rules seeking judicial revicw.
The deadline for hling this “Article 78 proceeding” with the courts is within 60 days of the issuance
date of the Deputy Commiissioner's order. This 60-day deadline for appeal may be extended by
executive orders at htps://governor.ny.gov/exeeutiveorders. No additional time can or will be given.
In preparing your papers, please cite the Administrative Review Docket Number which appears on
the front page of the attached order. If you file an Article 78 appeal, the law requires that a full copy
of your appeal papcrs be served on cach party including the Division of Housing and Community
Renewal (DHCR). With respect to DHCR, your appeal must be served on DHCR Counsel's office at
641 Lexington Ave, New York, NY 10022,

Note: During the period of the current Covid-19 emergency. as a courtesy, if the Article 78
proceeding is commenced by efiling pursuant to the Court Rules service may be eftectuated, as
limited as follows. by forwarding the court's email indicating the assignment of the Index Number
and the documents received by the court, i.e., Notice of Petition, Petition, and other efiled documents
to DHCRLegalMail@nysher.org. Upon receipt of the complete filings, the receipt of such documents
will be acknowledged by cmail. Only alter such-acknowledgement of receipt of such documents

will the service by email be deemed good service on New York State Division of Housing and
Community Renewal (DHCR). DHCR is not the agent for service tor any other entity of the State ot
New York or any third party. In addition, the Attorney General must be served at 28 Liberty Street.
18th Floor, New York, NY 10005. Since Article 78 proceedings take place in the Supreme Court. it is
advisable that you consult legal counsel.

There is no other method of appeal.

"RA-ICA (07/20)




STATE OF NEW YORK
DIVISION OF HOUSING AND COMMUNITY RENEWAL (DHCR)
OFFICE OF RENT ADMINISTRATION
GERTZ PLAZA
92-31 UNION HALL STREET
JAMAICA, NEW YORK 11433

IN THE MATTER OF THE ADMINISTRATIVE ADMINISTRATIVE REVIEW
APPEAL OF DOCKET NO.: JR910034RT

I RENT ADMINISTRATOR'S

DOCKET NO: HP910010RK
PETITIONERS

OWNER: 100 Highland Assoc. LLC/
S ———-- X Alma Reality Co.

i

'ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

The above-named tenants filed a timely petition for administrative review (PAR) of an
order issued on June 11,2021 by the Rent Administrator (RA) concerning the housing
accommodation known as apariment [JJJj at 102 Highland Avenue, Yonkers, NY 10705.

The RA had reconsidered a proceeding under Docket Number GX910008RYV which order
was issued on March 28, 2019 and found that the tenants’ lease violation complaint was granted
on default. The reopening was due to the fact that the owner’s counsel had submitted an answer
to the complaint on March 15, 2019, which the RA failed to consider. Notice of Proceeding to
Reconsider the Order was served on the owner and the tenants on April 26, 2019, and the case
was assigned Docket Number HP910010RK.

Upon reopening, the RA considered the owner’s response which alleged that the
apartment is not subject to the Emergency Tenant Protection Act (ETPA) and therefore not under
the jurisdiction of this agency based on the fact that it had been converted to a cooperative on
September 18, 1987. The owner offered the Cooperative Offering Plan filed on January 2, 1987
and a notice declaring the plan effective September 18, 1987. The RA found that the subject
apartment was part of the offering plan and that complainant had taken occupancy subsequent to
the date that the plan was declared effective. Therefore, pursuant to ETPA §8625a(14)(i), the
apartment was not subject to rent regulation.

On PAR, the tenant ] contends that prior to her husband ||} s death on
February 13, 2021, he had resided in the subject apartment before July 7, 1993, and therefore the



PAR Docket Number JR910034RT.

apartment is subject to the ETPA. The tenant annexed a copy of a bank statement for || NGB
listing the subject apartment as-his address from 1989; copies of DFICR orders granting prior
lease violation cornplaints filed in 2009, 2017 and 2019: copies of cashed checks dated February
2021 1o June 2021 for rent for the apartment and parking space; and copies of ETPA lcases and
apartment registrations. Additionally, tenant [JJjj states that, on February 1, 2019, she and her
husband were present for a harassment hearing at DHCR offices and that her husband offered to
purchase the apartment. She states now that she is willing to buy the apartment.

In opposition to the PAR, the owner asserts that the building became cooperative in 1987,
and as a resuit of the amended ETPA section, apartments rented on or after July 7, 1993, were
removed from rent regulation. The owner asserts that there is no evidence that [ resided
in the subject apartment prior to July 7, 1993. The owner states that evidence produced at the
harassment hearing suggested a different tenant was registered in the subject apartment in 1991
and 1992, and that the while the tenant’s mother was registered in the unit in 1992-1993, there is
no evidence to support this. The owner contended thal the evidence pointed to the fact that [JJjj
B :csided 2t [ (2, adjoining building) and did not reside with
his mother before July 7, 1993. The owner states that while [JJJl] made an offer to
purchase the subject apartment at the time of his mother’s occupancy, this made him only a
“contract vendee” and did not impart a landlord-tenant relationship; that in September 1993 [
I sought a refund of his deposit; that a Court action brought during this time referred to him
as a licensee; and that the first lease’he signed in the subject apartment was in December 2000.

in reply, the tenant [ stated that [ had paid rent for the apartment and had
been given rent stabilized leases. She also repeated the contentions raised on PAR and added
that she has oftered to buy the apartment.

Having reviewed the record , the Commissioner denies the PAR.

[t is not disputed that the subject apartment is part of a co-op complex known as 100-110
Highland Ave, Yonkers, NY 10705, which includes the addresses of 100, 102,104, 106, 108 and
110 Hightand Ave, a scries of connected buildings. Under ETPA §8625(14)(i), housing
accommodations contained in buildings owned as cooperatives or condominiums, which are or
become vacant on or after July 7, 1993, are exempt from rent regulation. Here, the building
became a Co-op effective September 18, 1987, and, as a result, apartments that became occupied *
on.or after July 7, 1993 were not subject to rent regulation.

The Commissioner rejects the contention that [ l] was a tenant in the subject
apartment prior to July 7, 1993. Agency records and evidence brought out at the agency
harassment hearing belie this contention. While there is evidence that [[Jjil] mother
restded in the unit, there is no evidence that he resided with her prior to July 1993, and indeed

thé record evidence proves that he lived in apt. [} at | during the relevam
period. There was never a lease in [l name for the subject apartment prior to July 1993

2
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and he was never registered as the tenant of record prior to that time. The fact that he made an
offer to purchase the apartment did not afford him tenancy rights, and even the Court referred to
him as a licensee, not a tenant, during the holdover proceeding. The fact that [ became .
the tenant of record after July 1993, was registered as such and was offered rent regulated leases
_does not confer rent regulation upon h|s tenancy when the law stated that the unit was not
regulated after July 7, 1993.

As such, the Commissioner finds that the tenant failed to raise any basis to modify or
revoke the RA’s findings that the subject apartment was not regulated after July 7, 1993; and that
the order under review was in all respects correct when issued.

THEREFORE, in accordance with the Emergency Tenant Protection Act, it is

ORDERED, that the petition for administrative review be, and the same hereby is,
denied; and that the Rent Administrator’s order be. and the same hereby is, affirmed.

ISSUED:

B¢ 038 732 -

Y e ":,..:f_'-'_"‘|

WQOODY PASCAL
Deputy Commissioner




State of New York

Division of Housing and Community Renewal
Office of Rent Administration ~ '

Genrtz Plaza, 92-31 Union Hall Strect

Jamaica, NY 11433

Web Site: www.her.ny.gov

Right to Court Appeal

This Deputy Commissioner's order can be further appealed by cither party, only by filing a
proceeding in court under Article 78 of the Civil Practice Law and Rules secking judicial review.
The deadline Tor filing this "Article 78 proceeding” with the courts is within 60 days of the issuance
date of the Deputy Commissioner's order. This 60-day deadline for appeal may be extended by
executive orders at hups://governor.ny.gov/executiveorders. No additional time can or will be given,
In preparing your papers, please cite the Administrative Review Docket Number which appears on
the front page of the attached order. If you file an Article 78 appeal, the law requires that a full copy
of your appeal papers be served on cach party including the Division of Housing and Community
Rencwal (DHCR). With respect to DHCR, your appeal must be served on DHCR Counsel's office at
641 Lexington Ave, New York, NY- 10022, :

Note: During the period of the current Covid-19 emergency, as a courtesy, if the Article 78
proceeding is commenced by efiling pursuant to the Court Rules service may be effectuated, as
limited as follows. by lorwarding the court's emait indicating the assignment of the Index Number
and the documents received by the court. i.e.. Notice of Petition, Petition, and other chiled documents
to DHCRLegalMait@nysher.org. Upon receipt of the complete filings, the receipt of such documents
will be acknowledged by email. Only after such acknowledgement of receipt of such documents

will the service by email be deemed good service on New York State Division of Housing and
Community Renewal (DHCR). DHCR is not the agent for service for any other entity of the State of
New York or any third party. In addition, the Attorney General must be served at 28 Liberty Street, -
18th Floor, New York, NY 10005. Since Article 78 proceedings take place in the Supreme Court. it is
advisable that you consult legal counsel.

There is no other method of appeal.

RA-ICA (07/20)




STATE OF NEW YORK
DIVISION OF HOUSING AND COMMUNITY RENEWAL (DHCR)
OFFICE OF RENT ADMINISTRATION
GERTZ PLAZA
92-31 UNION HALL STREET
JAMAICA, NEW YORK 11433

--- X
IN THE MATTER OF THE ADMINISTRATIVE ADMINISTRATIVE REVIEW
APPEAL OF DOCKET NO.: JV410001RK
RENT ADMINISTRATOR’S
PETITIONER DOCKET NO.: IS410058RV
------ - X OWNER : 44th Street Development, LLC

ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

The tenant filed a timely petition for administrative review {PAR) of an order issued on
January 22, 2021 by the Rent Administrator (RA) concerning the housing accommodation
known as-at 550 West 45th Street, New York, NY 10036.

The tenant complained that the owner had failed to offer a renewal lease on the same
terms and conditions as the expiring lease and had taken away a utility credit which was part of
her original lease term.

The owner responded by providing a copy of the Regulatory Agreement between the
owner and the Department of Housing Preservation and Development (HPD) and the
Inclusionary Regulatory Agreement between the owner and 45 Street HDFC and the New York
State Housing Finance Agency, dated June 29, 2011. The owner asserted that the subject
apartment is a one-bedroom Low Income Housing Tax Credit (LTHTC) unit leased to households
with an income at or less than 50% of the Area Medium Income (AMI), which is the NYC area
median gross income determined by the US Department of Housing and Urban Development
(HUD). The collectible and legal regulated rents were established pursuant to the Regulatory
Agreement. Pursuant to the Regulatory Agreement, if the tenant was paying their own utility
costs, the owner was required to deduct a “utility allowance” from the gross rent to determine
the net maximum rent the LIHTC tenant could be charged. HPD annually publishes a chart that
shows the maximum LIHTC net rents after utility allowances have been applied. The owner
stated that the initial rent established for the unit was $994 per month, with a monthly utility
allowance of $72.00 resulting in a maximum net rent of $1066.00 per month. The owner argued
that since the tenant was paying $761.94 per month, which is below the maximum net allowable
rent, the unit complied with the Regulatory Agreement. The owner argued that any additional
‘utility credit” in the initial lease - - and subsequent renewal leases - - that was applied to the
legal rent was néver intended as a permanent credit. The owner asserted that it continues to



PAR Docket Number JV410001RK

deduct the annual utility allowance as determined by HPD from the legal rent for the unit; that
any additional utility credit was not intended as perrnanent; and that the owner will continue the
tenant’s preferential rent.

The RA terminated the proceeding because the premises is owned by a Housing
Development Fund Corporation (HDFC}) and is subject to a Regulatory Agreement and not
subject to the jurisdiction of DHCR.

On PAR, the tenant asserts that the owner is not an HDFC; that DHCR has jurisdiction
over rent stabilized leases; that the utility credit has been deducted from the preferential rent
since the inception of the tenancy; and that the owner may not discontinue such credit in a
renewal lease,

The owner opposed the PAR by reasserting the contentions in its answer in the RA
proceeding.

Based on the above record, the Commissioner, on September 7, 2021, denied the tenant’s
PAR under Docket Number JIN410025RT.

On September 10, 2021, the tenant requested reconsideration of the said order asserting
that she was not served with the owner’s opposition to her PAR.

The Deputy Commissioner granted the tenant’s request by an order issued on October 4,
2021, directing that the matter be reopened with a new docket number (herein: JV410001RK)
and that the owner’s opposition be served on the tenant.

On October 6, 2021, DHCR served to the owner and the tenant a Notice of Proceeding to
Reconsider Deputy Commissioner’s Order and Opinion.

On November 4, 2021, DHCR served the tenant with the owner’s opposition to the PAR.

On November 22, 2021, the tenant filed a reply stating that the NYC Department of
Housing Preservation and Development (HPD) does not establish the rent on her apartment; that
any rent adjustment is only authorized by the Rent Guidelines Board; that the alleged Regulatory
Agreement does not preclude the owner from using incentives to lower the rent; that DHCR, not
HPD, enforces the Rent Stabilization Code (RSC); and that the HPD’s Regulatory Agreement is
clear in stating that the owner must abide with the RSC.

The Commissioner, upon reconsideration, and having reviewed the record, including the
tenant’s reply, finds that the PAR is denied.

The subject apartment is part of the Gotham West Apartments Project, a complex of four
residential buildings containing mixed moderate, low income and other affordable housing units.

2
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The collectible and legal regulated rents for all apartments in the complex, including the subject
apartment, were established pursuant to a series of Regulatory Agreements between the owner
and 45 Street HDFC and the New York State Housing Finance Agency and HPD. The initial
rent for the subject apartment was based on the tenant’s income and the setting of the annual
“utility allowance” for the apartment is determined by HPD.

Based on the foregoing, the Commissioner finds that the subject apartment’s legal and
collectible rent is governed by HPD under the Regulatory Agreement and is not under the
jurisdiction of DHCR. Moreover, the Regulatory Agreement addresses the issue of the utility
allowance which is revised annually by HPD. Therefore, petitioner’s contention that the owner
impermissibly removed a “utility credit” from the rent in a recent renewal lease is not subject to
a determination by DHCR. The lease term complained of is intrinsically tied to the rent amount,
an issue that DHCR may not determine. The fact that the owner filed annual registrations with
DHCR and gave tenants rent stabilized leases, as required by the Regulatory Agreement, does
not confer jurisdiction over the rent and the utility credit onto DHCR.

It is noted that identical PAR determinations within the same complex as the subject
apartment were issued under Docket Numbers 1S410005RT, IS410006RT, 1S410007RT,
IT410008RT, and IT410014RT, and which are final agency determinations,

THEREFORE, in accordance with the Rent Stabilization Law and Code, it is

ORDERED, that the PAR denied, and the RA order is affirmed.

ISSUED:

DEC 29 2021

WOQOODY PASCAL
Deputy Commissioner



State of New York

Division of Housing and Community Renewal
Office of Rent Administration

Gertz Plaza, 92-31 Union Hall Street

Jamaica. NY 11433

Web Site: www.hcr.ny.gov

Right to Court Appeal

This Deputy Commissioner's order can be further appealed by either party, only by filing a
proceeding in court under Article 78 of the Civil Practice Law and Rules seeking judicial review,
The deadline for filing this "Article 78 proceeding” with the courts is within 60 days of the issuance
date of the Deputy Commissioner's order. This 60-day deadline for appeal may be extended by
executive orders at htips://governor.ny.gov/executiveorders. No additional time can or will be given.
In preparing your papers, please cite the Administrative Review Docket Number which appears on
the front page of the attached order. If you file an Article 78 appeal, the law requires that a full copy
of your appeal papers be served on each party including the Division of Housing and Community
Renewal (DHCR). With respect to DHCR, your appeal must be served on DHCR Counsel's office at
641 Lexington Ave, New York. NY 10022,

Note: During the period of the current Covid-19 emergency, as a courtesy, if the Anticle 78
proceeding is commenced by efiling pursuant to the Court Rules service may be effectuated, as
limited as follows, by forwarding the court's email indicating the assignment of the Index Number
and the documents received by the court, i.e.. Notice of Petition, Petition, and other efiled documents
1o DHCRLegalMail@nyshcr.org.Upon receipt of the complete filings, the receipt of such documents
will be acknowledged by email. Only after such acknowledgement of receipt of such documents

will the service by email be deemed good service on New York State Division of Housing and
Community Renewal (DHCR). DHCR is not the agent for service for any other entity of the State of
New York or any third party. In addition, the Attorney General must be served at 28 Liberty Street,
18th Floor, New York, NY 10005. Since Article 78 proceedings take place in the Supreme Court, it is
advisable that you consult legal counsel.

There is no other method of appeal.

RA-ICA (07/20)
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