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the subject apartment. In support of the request, the owner submitted their proposed amendments
to the 2018 Annual Apartment Registration and Annual Registration Summary forms along with
the DHCR’s Apartment Registration Information for the subject apartment, and the prior tenant,
_20] 7 partial Renewal Lease and Riders. The owner, in pertinent part, requested
that the 2018 apartment registration be amended as the subject apartment had been improperly
registered as permanently exempt due to high rent vacancy. In addition, the owner sought to
amend the 2018 apartment registration to reflect that the tenant was _ a lease term
of July 1, 2017 to June 30, 2019, and a rent of $980.66. The owner also submitted the affidavit of
B (ic owner’s managing agent, sworn to on December 2, 2021 [N
B :vcrred inter alia, that the prior owner did not provide the owner with the rent ledger
records relating to apartment|f] for the 2018 lease period of July 1, 2017 - June 30, 2019, and
that the apartment became vacant four to six months prior to the sale of the property to the
owner.

According to the Rent Administrator’s record below, the tenant was provided notice of
the owner’s application on February 15, 2022. Subsequently, the tenant,
submitted a reply dated March 17, 2022, wherein the tenant responded that he did not object to
the owner’s request.

Thereafter on March 15, 2022, the Rent Administrator sought additional information
regarding the owner’s claim that the apartment was vacant upon the purchase of the property in
November 2018 and requested the complete copy of the first lease in effect after the owner
purchased the building, including all riders, and vacancy lease worksheets, as wel! as a certified
copy of the rent ledger.

Subsequently, the owner submitted a response to the Administrator’s request dated April
29, 2022 which included a copy of a lease and riders made on March 1, 2021, listing the tenants

_and B 2 cent ledger for the tenants |GG

The lease provided for a monthly rent of $1,139.31.

Based upon a review of the documents and evidence presented, the Rent Administrator,
on May 16, 2022, granted in part the owner’s application by permitting amendments to the 2018
building registration summary as follows: changing Stabilized/ETPA: to "8" and Permanently
Exempt: to "8", and permitted amendments to the 2018 apartment registration as follows: change
the Tenant Name to add || A partment Status to “Rent Stabilized,” Lease Start to
7/1/2017 and Lease End to 6/30/2019. The Rent Administrator did not permit any other changes
as requested by the owner, noting that, as to the request to amend the legal regulated rent,
amendments to registrations may be accepted for processing when such amendments seek to
correct ministerial issues such as a clerical error in the rent amount, misspelling of the tenant's
name or an incorrect lease term. The Administrator further noted that amendments seeking to re-
calculate the rental history of the apartment or other types of changes are not applicable for an
application to amend the rent registration, and that owners are responsible for charging a legal
rent and should keep all relevant rent records on file in case the tenant secks a determination
regarding the legal rent and/or status of the apartment. Moreover, the Rent Administrator found
that the documents submitted by the owner did not support the legal regulated rent change
requested in their application and that the vacancy lease rent calculation for the first lease in
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Right ta Court Appenl

This Deputy Commissioner's order can be further appealed by either party, only by filinga
proceeding in court under Auticle 78 of the Civil Practice Law and Rules seeking judicial review.
The deadline for filing this "Article 78 proceeding” with the courts is within 60 days of the issuance
date of the Deputy Commissioner's order. This 60-day deadline for appeal may be extended by
etecuu(e orders at https://governor.ny.gov/executiveorders. No additional tims can or will be given.
In preparing your papers, please cite the Administrative Review Docket Number which appears on.
the front page of the attached order. If you file an Article 78 appeal, the law requires that a full copy
of your appeal papers be served on each party including the Dlvision of Housing and Community

Renewal (DHCR). With respect to DHCR, your appeal must be served on DHCR Counsel's office at
641 Lexmgtnn Ave, New York, NY 10022..

Note: Dunng the penod of the current Covid-19 emergency, as a courteéy, if the Article 78 |
proceeding is commenced by efiling pursuant to the Court Rules sérvice may be effectuated, as
limited as follows, by forwarding the court's email indicating the assignment of the [ndex Number
and the documients received by the court, i.e., Notice of Petition, Pelition, and other efiled documents
to DHCRLegalMail@nysher.org. Upon receipt of the complete filings, the receipt of such documents
‘will be acknowledged by email. Only after such acknowledgement of reeelpt of such documents.

will the service by email be deemed good service on New York State Division of Housing and
Community Renewal (DHCR). DHCR is not the agent for service for any other entity of the State of
New Yorle or any-third party- [n addition;the-Attomey General mustbe served-at 28 Eiberty Street,

{8th Floor, New York, NY 10005. Since Article 73 proceedings take place in the Supreme Court. it is
advisable that you consult legal counsel.

There is no other method of appeal.
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:  ADMINISTRATIVE REVIEW
+ :  DOCKET NO.: JT110003RP
s ' GX110002RO
FRESH POND REALTY CORP., :  RENT ADMINISTRATOR’S
' :  DOCKET NO.: CQ110016AD
renantcs): [
PETITIONER
. < x

ORDER AND OPINION, ON REMAND, DENYING PETITION FOR ADMINISTRATIVE
. REVIEW

On December 6, 2018, the above:named petitioner-owner filed a Petition for
Administrative Review (“PAR”) against an order the Rent Administrator issued on November 1.
2018, under Docket No. CQ10016AD (the “Order™), concerning the housing accommodation
known as 613 Grandview Ave., Apt.. Ridgewood, NY, wherein the Rent Administrator
determined that the subject apartment was not properly deregulated and is subject to the Rent
Stabilization Law and Code. The owner filed a timely Petition for Administrative Review. Upon
review of the administrative record, the Commissioner affirmed the Rent Administrator’s
determination that the apartment is subject to rent stabilization and modified the legal rent from
$1,738.51 to $1,095.00 per month,

The Commissioner’s order of the aforementioned PAR, issued under Docket Number
GX110002R0O, was subsequently appealed in a proceeding commenced by the above-named
petitioner-owner pursuant to Article 78 of the Civil Practice Law and Rules: Fresh Pond Realty
Corp. v. DHCR, Supreme Court of the State of New York, Queens County, Index No.
710843/2021. During this Article 78 proceeding, the Agency and petitioner-owner entered into a
Stipulation of Settlement dated July 8, 2021, agreeing to further review, process, and issue a new .
order, resulting in the Agency opening the instant remand proceeding under Docket No.
JT110003RP, whereby the Commissioner finds that Commissioner’s order under Docket No.
GX110002RO and the finding therein modifying the Legal Regulated Rent is effectively
revoked, and that the Rent Administrator’s order under Docket No. CQ110016AD is herein
affirmed
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WL
After the reopening of the PAR proceeding, and after careful consideration of the entire

evidence of record, the Commissioner is of the opinion that the petition should be denied, on
remand.

The Commissioner notes that the subject premise received J-51 benefits for the years
2001 through 2012. Pursuant to Section 2520.11(r) of the Rent Stabilization Code (*RSC™) and
as stated in Roberts v. Tishman Speyer Props., L.P., 13 N.Y.3d 270 (2009), rental units in rental
huildings such as the subject property, are generally subject to rent stabilization for as long as a
J-51 benefit is in force, and therefore, are not subject to any luxury decontrol provisions.

Certain housing accommeodations, such as the one in the instant matter, in receipt of tax

" benefits pursuant to Section 489 of the Real Property Tax Law (J-51 tax benefits) are subject to
rent regulation for at least as long as those tax benefits remain in effect, regardless of whether the.
accommodations were previously deregulated. (See Rules of the City of New York Housing
Preservation and Development [28 RCNY] § 5-03(f)). As such, the subject apartment could not
be deregulated in'2009 as asserted by the owner.

Furthermore, the Commissioner finds that, pursuant to Section 2522.8(a)(1) and (2) of the
RSC, the previous tenants, [N [INERERENNEN () . . < not
issued a vacancy lease, but rather a month-to-month rental agreement, which is not a substitution
for a vacancy lease under the RSC, and therefore, the Rent. Administrator properly determined
that a vacancy increase was not warranted at that time. :

Accordingly, the Commissioner finds that the Rent Administrator’s order under Docket
No. CQI110016AD setting the Legai Regulated Rent as §1,738.51 and a preferential rent of
.$1,095.00 per month is affirmed on remand. Additionally, the Commissioner finds the petitioner-
owner’s claim that the subject accommodation has been deregulated is without merit as the prior
tenants did not receive a proper vacancy lease. Further, the Commissioner finds that the
apartment could not be deregulated as administrative records support that the subject building
was in receipt of J-51 tax benefits during the period (in 2009) that the owner asserts that the
subject apartment was purportedly deregulated.

As the subject apartment remains subject to the RSC, the petitioner-owner is directed to
provide the tenant a renewal lease and register the subject apartment including all corresponding
rents with the Agency within 60 days of this order.

"< I ved in the subject apartment immediately preceding the tenant in the instant matter and
were issued a non-regulated month-to-month lease.
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THEREFORE, in accordance with the applicable provisions of the Rent Stabilization
Law and Code, it is

ORDERED, the petition is denied, and the Rent Administrator’s order under Docket
Number CQ110016AD is affirmed.

ISSUED: OCT 1 g m

Woody Pascal
Deputy Commissioner
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Right to Court Appesat

This Deputy Commissioner’s order can be furthér appealed by either party, only by filinga
proceeding in court under Article 78 of the Civil Practice Law and Rules seeking judicial review.
The deadline for filing this "Article 78 proceeding" with the courts is within 60 days of the issuance
date of the Deputy Commissioner's order. Thia 60-day deadline for appeal may be extended by
ewcecutwe orders at https://governor.ny.gov/executiveorders. No additional time can or will be given.
I prepnrmg your papers, please cite the Administrative Review Docket Number which appears on.
the front page of the attached order. If you file an Article 78 appeal, the law requires that a full copy
of your appeal papers be served on each party mcludmg the Division of Housing and Community

Renewal (DHCR). With respect to DHCR, your appeal must be served on DHCR Counsel's otﬁce at
641 Lex.mgtun Ave, New York, NY 10022..

Note: Dunng the period of the current Covid-19 emergency, as n'courtes'y, if the Article 78 |
proceeding is commenced by efiling pursuant to the Court Rules service may be effectunted, as
limited as follows, by forwarding the court's email indicating the asmgnment of the Index Number
and the documients received by the coutt, i.e., Notice of Petition, Petition, and other efiled documents
to DHCRLegalMail@nyshce.org. Upon recempt of the complete filings, the receipt of such documents
_'will be acknowledged by email. Only after such ncknowledgement of receipt of such documents.
will the servico by email be deemed good service on New York State Division of Housing and
Community Renewal (DHCR). DHCR is not the agent for service for any other eatity of the State of
New Yorle orany-third party-[n addition; the- Attomey General mustbe served-at 28 Giberty Straet;
[8th Floor, New York, N'Y 10003. Since Article 78 proceedmgs take place in the Suprema Court. it is
advisable that you consult legal counsel. '

There is no other method of appeat. )
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ORDERED that this Petition for Administrative Review be, and the same hereby is,
denied.

U 0T 21 20 /8 /«44

WOODY PASCAL
Deputy Commissioner




State of New York

Division of Housing and Community Renewal

Office of Rent Administration

Gertz Plaza. 92-31 Union Hall Strewt

Jamaica. NY 11433 -

Right to Court Appeal

This Deputy Commissioner's order can be further appealed by cither party. only by filing a
proceeding in court under Article 78 ol the Civil Practice Law and Rules secking judicial review,
The deadline Tor filing this "Atticle 78 proceeding™ with the courts is within 60 days of the issuance
date of 1the Deputy Commissioner's order. This 60-day deadline lor appeal may be extended by
executive orders at hips:/governorny.goviexeeutivearders. No additional time can or will be given,
In preparing vour papers. please cite the Administrative Review Docket Number which appears on
the trond page of the attached order. 1f vou file an Article 78 appual. the faw requires that a full copy
ol your appeal papers be served on cach party including the Division ol Housing and Communily
Renewat (DHCR)Y. With respect w0 DHCOR. your appeal musi be stcd on DHCR Counzels olfice a
641 Lexington Ave. \Tcw York. NY L0022, :

Note: I the Articte 78 proceeding is commenced by efiling pursuant o the Court Rules service may
be eilectuated. as limited as follows, by forwarding the court’s email indicating the assignment of the
Index Number and the documems received by the court. 1. Notice of Petition. Petition. and other
cliled documents to DHCRLegalMail@her.ny.gov. Upon receipt of the complete filings, the receipt of
such documents will be acknowledged by email. Only alier such acknowdedgenment of reccipt of such
documents will the service by email be deemed wood service on.New York State Division of Hlousing
and Community Renewal (DHCR). DHCR is not the agent Tor service (or any other entity ol the Siate
of New York or any third party. In addition. the Atorney General must be served at 28 Liberty Street.
I8th Floor, New York. NY 10005, Since Article 78 procecdings take place in the Supreme Court. it is
advisable that you consull legal counsel.

There is no other method of appeal.

RAGICA (0W2)
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Rigzht to Caurt Appeal

This Deputy Commissioner's order can be further appealed by cither party. only by filing a
proceeding in court under Article 78 ot the Civil Practice Law and Rules secking judicial review.
The deadline Tor filing this "Article 78 proceeding” with the courts is within 60 days ol the issuance
date of the Deputy Commissioner's order. This 60- day deadline for appeal may be extended by
executive orders at htips://governorny.gov/exeeutiveorders. No additional time can or will be given,
In preparing vour papers, please cite (he Administranive Revicw Docket Number which appears on
the fromt page of the attached order. [ vou file an Article 78 appeal. the faw requires that a full copy
aftvour appeal papers be served on cach panty including the Division of Housing and Community
Renewal (DHCRY. With respect 1o DHICR. your appeal must be served on DICR Counsel's oftice at
641 Lexington Ave. New York, NY 10022,

Note: Ifthe Article 78 praceeding is commenced by efiling pursuant 1o the Court Rules service may
be citectuated. as timited as Tollows, by orwarding the couwrt's email indicating the ussignment of the

* Index Number and the documents reccived by the court. ie.. Notice of Petition. Petition. and other
cliled documents to DHCRLegalMail@@her.ny.gov. Upon seceipt ol the complete lilings. the receipt of
such documents will be acknowledged by email. Only alier such acknowledgement of receipt of such
doctments will the service by email be deemed good service on New York State Division of Hlousing
and Community Renewal (DICRY, DFICR is not the agent for serviee for any other entity ol the State
ol New York or any third-pary. In addition. the Attorney General must be served a 28 Liberty Streel.
[8th Floor. New York, NY 10005, Since Article 78 proceadings ke place in the Supreme Court. it is
1|Ll\'|'\dh|l. thal you consult legal counsel.

There is o other method of appeal,

RA-ICA (U022
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as the mortgage agreement between Marcot Realty, Inc. and Grosfeld and the City of New York,
dated June 30, 1969, stated that the mortgage is in effect for 30 years during which time rent
control regulations remained in effect regardless of the change in occupancy; and (2) the same
mortgage agreement references Article VIII of the Private Housing Finance Law (sections 404
and 405), which requires that all renters including new renters be subject to the Rent Control
laws.

After careful consideration of the entire evidence of record, the Commissioner is of the
opinion that the petition should be denied.

It is well settled that rent stabilization coverage is a matter of Statulory right and cannot
be created by waiver or estoppel. (Ernesto Ruiz v. Chwatt Associates et al., 247 A.D.2d 308
(N.Y. App. Div. 1998)). The record supports that the mortgage agreement dated June 30, 1969,
states:

“The mortgagor agrees that so long as any part of this mortgage debt remains unpaid
or any tax exemption or tax abatement granted as a result of the installations or
improvements made pursuant to Article 8 of the Private Housing Finance Law of the
State of New York remains in effect, or for a period of at least 10 years from the date
of issuance of the Certificate of Occupancy to be issued, whichever of the foregoing
is the later date, that: '

(¢) No charge or rental for housing accommodations in such multiple dwelling shall
be made or charged in excess of the maximum rentals prescribed by the New York
City Rent and Rehabilitation Administration and the housing accommodations shall
be subject to the provisions of the New York City Rent Control Law and the
regulations promulgated thereunder during such period.” (emphasis added).

The language put forth in the mortgage agreement encompasses what is required for an
apartment to remain rent controlled. For an apariment to be under rent control, the tenant or the
tenant’s lawful successor must have been living in the apartment continuously before July 1,
1971. Generally, when a rent-controlled apartment is vacated, it becomes rent stabilized,
particularly in buildings built before February 1, 1947, with tenants who moved in after June 30,
1971. '

Here, evidence in the record supports that the subject building was built in or around
1915, contains 21 units and is connected to 3 other buildings (1082, 1086, and 1096); however, a
mortgage pursuant to Article 8 of the Private Housing Finance Law was secured on June 30,
1969, with the City of New York for the purpose of rehabilitating the subject building. While
New York City Department of Buildings ("DOB”) records reflect that a Cenrtificate of
Occupancy was issued for 1086 President Street in or around November 1971, DOB records do
not reflect a Certificate of Occupancy listed for the subject building following the issuance of the
June 30, 1969 loan. )

Regarding the petitioner-owner’s assertion that the building and its apartments are to
remain under rent control, as same is excluded from the RSL by RSC section 2520.11(c) via the
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June 30, 1969 mortgage agreement regardless of the change in occupancy, the petitioner-owner's
argument is contradicted by RSC section 2520.11(c), which outlines exemptions to the Code.
RSC section 2520.11(c) states as an exemption, "‘housing accommodations for which rentals are
fixed by the DHCR or HPD, unless, after the establishment of initial rents, the housing
accommodations are made subject to the RSL pursuant to applicable law...” (emphasis added).

In this matter, Agency records indicate that the petitioner-owner filed.for decontrol of a
rent-controlled apartment under Docket No. C0O220043SD, whereby the Rent Administrator
determined that “Housing accommodations which become vacant on or after June 30, 1971
either by voluntary surrender of possession or eviction pursuant to Part 2204 of the CRER are
not subject to rent control.” Agency records further support that a tenant named-resided
in the subject apartment in 1972, and it is undisputed that the tenant moved into the subject
apartment in or around 1980 following a vacancy to which the tenant in this matter had no
relation. As the subject building was built prior to January 1, 1974 and contains more than six
units, the subject apartment became rent stabilized upon the vacancy of the previous tenant.

Based on the foregoing, the Commissioner finds that the evidence contained in the record
supports that the Rent Administrator properly relied on the evidence in the record and further,
that the subject apartment is subject to the Rent Stabilization Law and Code.

THEREFORE, in accordance with the applicable provisions of the Rent Stabilizatton
Law and Code, it is :

ORDERED, the petition ts denied, and the Rent Administrator’s order under Docket
Number EW210020AD is affirmed.

IS?UED:  Nov 7 2 , /Zé /jﬁ .

Woody Pascal
Deputy Commissioner
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Right to Court Appeal

’

This Deputy Commissioner's order can be further appealed by cither party. anly by filing a
proceeding in court under Article 78 o the Civil Practice Law and Rules seeking judicial review.
The deadline for fiting this "Article 78 procecding™ with the.courts is within 60 days of the issuance
date ot the Deputy Commissioner's order. This 60-day deadline for appeal may be extended by
executive orders at hups://governarny.gavieseedtivearders, No additional time can or will be given.
In preparing your papers. please cite the Administrative Review Docket Number which appears on
the fromt page of the attached order. 1F vou file an Article 78 appeal. the law requires that a ull copy
of your appeal papers be served on cach party including the Division of Housing and Community
Renewal (DHCR). With respect to DHCR. vour appeal must be served on DHCR Counsel's olliee ar
641 Lexinglon Ave. New York, NY 10022,

Note: Ifthe Article 78 proceeding is commenced by efiling pursuant to the Court Rules service may
be eflectuated. as limited as follows. by forwarding the court's email indicating the assignment of the
Index Numiber and the documents received by the court. ie.. Notice of Petition. Petition. and other
cfiled documents to DHCRLegalMail@@her.ny.gov. Upon receipt of the complete filings. the receipt of
such documents will be acknowledged by email. Only alier such acknowledgement ol receipt of such
documents will the service by email be deemed zood serviee on New York State Division of Housing
and Community Renewal (DICRY. DFCR is not the agent lor service for any ather entity ol the Stale
of New York or any third pany. In addition. the Attorney General must be served al 28 Liberty Street
[8th Floor. New York, NY 10003, Since Article 78 proceedings ke place in the Supreme Court, it is
advisable that you consull legal counsel.

‘There is no other mcethed of appeal.
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IN THE MATTER OF THE , :
ADMINISTRATIVE APPEAL OF: :  SJR: 17,429
: :  ADMINISTRATIVE REVIEW
DOCKET NO.: JX630001RP
| HU630008RO
5400 COMPANY, .
RENT ADMINISTRATOR’S
DOCKET NO.: GT630002RK
(FT630003AD)
PETITIONER
:  TENANT(S): VARIOUS
X ) .

ORDER AND OPINION, ON REMAND, DENYING PETITION FOR ADMINISTRATIVE
REVIEW

This Order and Opinion is being issued pursuant to the remit directed by the Decision
and Order of Honorable Ruben Franco, JSC, issued on July 27, 2021 in 5400 Fieldston Road
Association v. DHCR, Supreme Court of the State of New York, Bronx County, Index No.
801519/2021E, This Article 78 proceeding was brought to review the Deputy Commissioner's
Order and Opinion issued on December 4, 2020, under Docket No. HU630008RO, concerning
the housing accommodation known as 5400 Fieldston Road, Bronx, NY, wherein the
Commissioner revoked the order issued on August 12, 2019, under Docket No. GT630002RK
which superseded the underlying proceeding under order Docket No. FT63 OOOBAD

On August 17, 2017, the Rent Administrator initiated an Administrative Proceedlng for

* the purpose of determining whether parking is a required service in the subject building. After
reviewing agency records, the Rent Administrator issued an order on April 6, 2018, under
Docket Number FT630003AD, indicating that: parking was not included in the rent; that the
registration on file with the agency does not list parking as a service being provided; that the
tenants pay for parking separately from their apartment rent; and there is no common ownership
between the operator of the garage space and the owner of the subject premises.

The Rent Administrator subsequently reopened the proceeding under Docket Number
GT630002RK based on fraud, illegality, or irregularity in a vital matter, allotting both parties to
comment and provide information to be considered when making a final decision to affirm,
modify, or revoke the order under FT630003AD. Upon review of the record, the Rent
Administrator issued an order on August 12, 2019, revoking the April 6, 2018 order, finding that
an indirect ownership existed between the owner of the parking garage and the owner of the



building as the prior superintendent of the building was also the operator of the subject garage,
HS Parking, thereby limiting any increases in parking rates to the percentage authorized by the
NYC Rent Guidelines Board for rent-stabilized tenants. In the same order, the Rent
Administrator clarified that garage services were not a base-date service, and as such, parking is
not an ancillary service for rent-controlled tenants.

The petitioner-owner subsequently filed a PAR, which was granted on December 4,
2020, under Docket Number HU630008RO. The allegations raised in the PAR were fully set
forth in the Deputy Commissioner's December 4, 2020, Order and Opinion and need not be
repeated herein. The tenants then filed an Article 78 proceeding which resulted in the reopening
of the PAR and thereby, the instant proceeding. Upon remand, the petitioner-owner reiterated its
arguments.

After the reopening of the PAR proceeding, and after careful consideration of the entire
evidence of record, the Commissioner is of the opinion that the petition should be denied, on
remand.

Pursuant to Section 2520'.6(i) of the Rent Stabilization Code (“th'e Code™), an “owner” is
defined as:

. “A fee owner, lessor, sublessor, assignee, net lessee, or a proprietary lessee of a
housing accommodation in a structure or premises owned by a cooperative
corporation or association, or an owner of a condominium unit of the sponsor of
such cooperative corporation or association or condominium development, or any
other person or entity receiving or entitled 1o receive rent for the use or occupation

. of any housing accommodation, or an agent of any of the foregoing, but such agent
shall only commence a proceeding pursuant to section 2524.5 of this Title, in the

. name of such foregoing principals. Any separate entity that is owned, in whole or

. in part, by an entity that is considered an owner pursuant to this subdivision, and

- which provides only utility services shall itself not be considered an owner pursuant
to this subdivision...” (emphasis added). '

With respect to ancillary services, section 2520. 6(r)(4)(x1) of the Rent Stabilization Code
(“the Code”) provides:

“A service as defined in paragraph (3) of this subdivision for which there is or was
a separate charge, shall not be subject to the provisions of this Code where no
common ownership between the operator of such service and the owner exists or
existed on the applicable base date, or at any time subsequent thereto, and such
service is or was provided on the applicable base date and at all times thereafter by
an independent contractor pursuant to a contract or agreement with the owner.
Where, however, on the applicable base date or at any time subsequent thereio,
there is or was a separate charge, and there is or was common ownership, directly
or indirectly, between the operator of such service and the owner, or the service
was provided by the owner, any increase, other than the charge provided in the
initial agreement with a tenant to lease, rent or pay for such service, shall conform
to the applicable rent gu1delmes rate. However, notwithstanding such common
ownership, where such service was not provided primarily for the use of tenants in
the building or building complex on the applicable base date or at any time
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Right to Court Appeal

This Deputy Commissioner's order can be [urther appealed by cither party, only by filing a
proceeding in court under Article 78 of the Civil Practice Law and Rules seeking judicial review.
The deadline for filing this "Article 78 proceeding”™ with the courts is within 60 days of the issuance
date of the Deputy Commissioner's order. This 60-day deadline for appeal may be extended by
cxccutive orders at hitps://governor.ny.gov/executiveorders. No additional time can or will be given.
In preparing vour papers. please cite the Administrative Review Docket Number which appears on
the front page of the attached order, IF you lile an Article 78 appeal. the law requires that a full copy
of your appeal papers be served on cach party including the Division of Housing and Community
Renewal (DHCR). With respect to DHCR. your appeal must be served on DHCR Counsel's office at
641 Lexington Ave, New York. NY 10022,

Note: It the Article 78 praceeding is commenced by cliling pursuant (o the Court Rules service may
be effeciuated. as limited as follows. by forwarding the court's emajl indicating the assignment of the
Index Number and the documents reccived by the court. i.c.. Notice of Petition. Petition. and other
chiled documents to DHCR LegalMail@her.ny.gov. Upon receipt of the complete flings. the receipt of
such documents will be acknowledged by email. Only alier such acknowledgement of receipt of such
documents will the service by email be deenied good service on New York State Division of Housing

- and Comaunity Rencwal (DHCR ). DHCR s not the agent for service for any other entity of the State
of New York or any third panty. In addition. the Auorney General must be served at 28 Liberty Street.
I8ih Floor. New York. NY 10005, Since Article 78 proceedings take place in the Supreme Court, it is
advisable that you consult fegal counsel.

There is no other method of appeal.

RA-ICA (09/32)
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In the Rent Administrator’s proceeding, the Tenant requested an administrative
determination on the regulated status of the subject unit and to fix the legal rent. The Tenant
alleged to have been a Lessee of the subject premises since August 2008 and that the Owner,
through fraudulent documentation and improper rent increases, illegally deregulated the unit. In
response, the Owner claimed that the subject unit was not regulated as the unit was previously
deregulated through individual apartment improvements (IAl) and vacancy allowances which
brought the rent level above the then existing threshold for high rent vacancy deregulation.

" The Rent Administrator found that the Owner failed to substantiate their IAl claims and
further, calculated the rent from the last registered rent stabilized tenant, and continued forward
with each succeeding lease. Based on this calculation, the Rent Administrator determined that
the legal regulated rent on the last lease on file, starting on August 1, 2017 and ending on July
31, 2018 was set at $989.98 per month, and that future rents would be calculated based on this
amount. In addition to this calculation, the Rent Administrator directed the Owner to refund to
the Tenant “all monies collected in excess of the calculated legal regulated rent from April 4,
2012, 4 years back from the filing of [the] complaint.” The Rent Administrator advised the
Tenant to file a “Tenant’s Complaint of Rent and/or Other Specific Overcharges in a Rent
Stabilized Apartment” if the Owner failed to refund the overpayment.

Thereafter, the Owner filed the subject PAR, Docket Number HR410018RO, requesting a
reversal of the Rent Administrator’s Order and alleged, in pertinent part, that the Rent
Administrator looked back more than the four-year statute of limitations without offering a basis
for such look-back; that the subject unit was deregulated in 2001; that the Rent Stabilization Law
bars the examination of an apartment’s rental history beyond the four years from the date that an
overcharge claim is asserted; and that an overcharge claim cannot be calculated beyond four
years.! During the pendency of the Owner’s PAR on April 2, 2020, the New York Court of
Appeals issued a decision in Matter of Regina Metro. Co., LLC v. DHCR, 35 N.Y.3D 332, 154
N.E.3d 972 (2020) (hereinafier referred 10 as Matter of Regina), which discussed overcharge
matters before DHCR. The Owner in the subJect underlying PAR on May 22, 2020 requested
that DHCR grant the Owner’s PAR and dismiss the overcharge complaint as Matter of Regina
resolved the issues.

After a complete review of the record, the Commissioner under Docket Number .
HR410018RO denied the Owner’s PAR, affirming the Rent Administrator’s conclusion that the
subject unit is subject to rent stabilization, and found that the Owner did not establish any error
with that conclusion.

‘ Pursuant to the remit of Docket Number HR410018RO, and after a further review and
consideration of the proceedings below, the Commissioner finds that Owner’s PAR should be
granted in part. The Rent Administrator’s Order, Docket Number EP410043AD, should be
modified to remove that portion of the Order directing the Owner to refund the tenant all monies
collected in excess of the calculated legal regulated rent four years prior to the filing of the

! The underlying Commissioner’s Order, Docket Number HR4 10018RO, contains a detailed discussion and
determination on the rent stabilized status of the subject unit, which is affirmed in this remand proceeding.
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complaint, April 4, 2012 as well as using any calculation of the rent utilized to assess jurisdiction
here as part of the actual rent setting.

At the outset, the Commissioner notes that the subject Rent Administrator’s decision was
decided on May 24, 2019, prior to the Court of Appeals decision on April 2, 2020 in Matter of
Regina. The Rent Administrator in the subject underlying decision therefore could not have
applied the principles from Matter of Regina in their findings. Notwithstanding this fact, the
Commissioner finds that the Rent Administrator properly found the subject unit subject to rent
stabilization as the unit was not properly deregulated. However, the Commissioner finds that the
Rent Administrator inappropriately used that calculation to set a present rent and to direct the
Owner to refund the Tenant excess rent collected in light of the Rent Administrator’s calculation
of the legal regulated rent. As discussed in the underlying Commissioner’s decision, Docket
Number HR410018RO; the issue before the Rent Administrator was the.regulatory status of the
subject unit, not an overcharge proceeding.? Courts have upheld the DHCR’s consideration of -
events beyond the overcharge look-back period when the DHCR is determining whether an
apartment is regulated or whether an apartment was improperly removed from rent stabilization.
As the Court of Appeals mentioned in Matter of Regina, “[c]ritically, there is a distinction
between an overcharge claim and a challenge to the deregulated status of an apartment...” (see
footnote 4, page 352). Hence, an overcharge claim is distinct from that of a regulatory status
claim, and as noted in Matter of Regina, “there has long been a statute of limitations restricting
recovery of monetary damages in overcharge claims and this remains true under the HSTPA
[Housing Stability and Tenant Protection Act of 2019]...”

The setting of a rent based on the use of that longer look back period, plus attendant rent
refunds would be contrary to Matter of Regina. In Matter of Regina, the quotation in the context
of that litigation concerned the sole jurisdictional issue of regulatory status due to the receipt of
J-51 benefits and not a recalculation of rents and rent refunds.

Accordingly, the Commissioner finds that the Rent Administrator improperly addressed

- an overcharge issue in the subject case when the relevant claim was one of the regulatory status
of the subject unit. Therefore, the Rent Administrator’s Order under Docket Number
EP410043AD is modified to strike that portion of the Order which directed the Owner 1o refund
the Tenant all monies collected in excess of the calculated legal regulated rent from April 4,
2012, four years back from the tenant’s filing of the complaint, and that portion of the Order
which sets the legal regulated rent for the last lease on file, starting on August 1, 2017, ending on
July 31, 2018 at $989.89 per month, that all future rents should be based upon. ‘

The Commissioner notes that the attendant calculations of any rent overcharges are the
subject of a “Tenant’s Complaint of Rent and/or Other Specific Overcharges in a Rent Stabilized
Apartment” filed by the Tenant which is currently pending under Docket No. IS410085R.

? The Commissioner notes that the Tenant has filed a “Tenant’s Complaint of Rent and/or Other Specific
Overcharges in a Rent Stabilized Apartment” with this Agency o pursue an overcharge complaint. In fact, a review
of the Agency’s records show that the Tenant subsequently filed an overcharge complaint on July 30, 2020, which is
currently pending.

3
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The Rent Administrator’s Order is otherwise affirmed as it relates to the regulatory status -
of the subject unit. Thus, as stated in the underlying PAR Order issued under Docket Number
HR410018RO, the Rent Administrator properly found that the Owner failed to provide adequate
documentation to substantiate the claimed [Als. The Rent Administrator, while not making a
finding that the lack of substantiation was tantamount to a fraudulent scheme to deregulate,
correctly found no basis for high rent vacancy deregulation as claimed by the Owner. While the
Owner submitted two short statements from the same individual, claiming their company
received payment in full and that the job was completed in 2001, the two statements, among
other things, did not give any further details as to when payment was received, how much was
paid or what work was completed. Although the Owner supplied an invoice for the work in the
subject apartment, the invoice only contained a lump sum for all the claimed work, without any
breakdown for any of the specific items contained in the invoice. The underlying PAR Order,
among other things, did not retroactively apply the standards of Operational Bulletin 2016-1, but
correctly noted that DHCR Policy Statement 90-10, in addition to providing that 1Als be
supported by adequate documentation, consisting of at least one of four types set forth therein
also provides “[w]hen ever it is found that a claimed cost warrants further inquiry, the processor
may request.that the owner provide additional documentation.” The Owner herein did fail to
provide further proof which was requested by the Rent Administrator. Also, as set forth in the
underlying PAR Order, the Owner claimed that the subject unit was registered with DHCR as
deregulated. However, in support of this claim, the Owner only supplied a copy the first page of
what it claimed was an “Qwner’s Report of Vacancy Decontrol” and did not providé any- proof
that the report was ever filed with DHCR

- THEREFORE, in accordance with the relevant Rent Regulatory Laws and Regulations, it is

ORDERED, that the PAR originally filed under Administrative Review Docket Number
HR410018RO is granted in part on court remand, modifying the Rent Administrator’s Docket
Number EP410043AD to remove that language directing the Owner to refund the Tenant all
monies collected in excess of the calculated legal regulated rent calculated from April 4, 2012 or
to set a legal regulated rent that all future rents should be based upon as such matters are properly
the subject of the overcharge complaint. The Rent Administrator's order is so othcrw1se
affirmed. ~

ooy om2 ey

Woody Pascal o
Deputy Commissioner

~
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apartment, the matter before the Administrator was not ripe for a determination as there lacked a
justiciable controversy. As the Court in Matter of 3569 Associates LLC held, in the absence of
an actual controversy with a tenant, any potential injury to the owner is speculative.

The Commissioner also finds that in regard to the owner’s contention regarding the PAR
relating to the service’s complaint, Docket No. GQ410025R0, the Commissioner finds that such
PAR order was not a directive or a requirement that the owner file an AD application, but merely
advised the owner that they “may” file for an AD proceeding to determine the regulatory status.

While the owner relies on Matter of 1234 Broadway LLC’, Gianelli v. DHCR®, and Ista -
Management v.DHCR? to support their contentions, the Commissioner finds this reliance to be
misplaced as the cases cited involve overcharge disputes between owners and tenants in
situations where a determination by the Agency was required within the 90-day period under the
Rent Stabilization Law, which is not the case herein. In the subject case, the Rent Administrator
issued a decision, finding that the AD proceeding regarding the status of the subject apartment
was terminated as the apartment was vacant. As for Matter of 81 Warrant Street Realty Corp.?,
the case pertains to an application to terminate a tenancy, which is also not the case herein.
Furthermore, Operational Bulletin 95-2 is also inapplicable as the owner herein did not ¢laim a
substantial rehabilitation exemption, but asserted the subject apartment was deregulated.in June
2011 based on high rent vacancy. . : o

Based upon the foregoing, the Commissioner affirms the Rent Administrator's
determination to terminate the proceeding and that the owner has not offered a basis to revoke or
modify the Rent Administrator’s order.

THEREFORE, in accordance with the Rent Stabilization Law and Code, it is

ORDERED, that the petition for administrative review be and the same hereby is denied.

ISSUED: Nov 10 m

Woédy Pascal
Deputy Commissioner

> 40 Misc. 3d 1234(A), 980 N.Y.S.2d 277 (Sup. Ct. NY Co. 2013. Hunter. J.).
& 142 Misc. 2d 285, 536 NYS 2d 675 (Sup. Ct, Queens Co. 1989).

7139 Misc. 2d |, 526 NYS 2d 375 (Sup. Ct. N.Y. Co. 1988, Rubin, J.).

8 2008 N.Y. Misc. LEXIS 8358. '
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apartment was registered as “rent stabilized”? until 2016 when it was again registered as
“temporarily exempt.” However, while the record supports that the tenant is the superintendent,
it is undisputed that the tenant was being charged rent from the time of sale, and as such, the
subject apartment maintained rent stabilized status and was no longer exempt. Therefore, the rent
the owner can charge is the rent agreed to by the petitioner-owner and tenant in the amount of
$1,000.00 per month beginning in 2010, with applicable guideline increases beginning in 2015.
In addition, the petitioner-owner’s assertion that the parties did not intend to create a rent
stabilized tenancy is belied by the express language in the Rider to Contract of Sale which states
that an additional tenancy (presumably following the five-year period of no increases), “shall
comply with DHCR regulations at legal rent.”

Based on the foregoing, the Commissioner finds that the Rent Administrator correctly
determined that the subject apartment is subject to the Rent Stabilization Law as the subject
building was built prior to 1974 and has six (6) or more housing accommodations, and further,
that in 2015 when the pertod provided for in the Rider to Contract of Sale was up, the rent was
set at $1,000.00 per month with applicable guideline increases going forward. As such, the
owner’s PAR has not established any basis to revoke the Rent Administrator’s determination.

THEREFORE, in accordance with the applicable provisions of the Rent Stabilization
Law and Code, it is

ORDERED, the petition is denied, and the Rent Administrator’s order is affirmed.

ISSUED:NQY 1 8 2022

Ty j2”

Woody Pascal
Deputy Commissioner

2 DHCRs records reveal that the owner registered the subject apartment’s “preferential” rent from 2011 to 2015 as
$1,000.00.
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Simultaneously, the Rent Administrator requested the owner submit the following:

1. Any documentary evidence regarding the regulatory status of the subject apartment.
2. Any documentary evidence regarding the rental history of the subject apartinent; and
3. Please advise as to the status of any court proceeding that involves this issue.

In an October 25, 2018 response to the Rent Admihistrator’s above mentioned request,
the owner, by counsel, stated in essence, that the proceeding must be dismissed or stayed
pending a determination of the holdover proceeding brought in Housing Court by the owner in
2017, notwithstanding DHCR’s concurrent jurisdiction; the apartment is not rent stabilized as
argued by the tenant but is rent controlled as the Expuision Order submitted by the tenant
expelled the apartment from Rent Stabilization coverage; the rent for the rent controiled tenants
are not frozen; none of the occupants, including the great-grandsons are entitled to succession as
they did not reside in the subject premises with the tenant of record for at least two years before
the death of the tenant of record in 2017; the occupants camte to live with the tenant of record in
June of 2016; the documents submitted do not establish succession rights as the tenants do not
include such governmental records such as lax returns, government 1dentification, credit card
statements and bills, DMV records, or voting records; it is impossible that a five-year old child
would have more documentation to support occupancy of the subject apartment than an adult
parent as claimed by tenant’s counsel; and the occupants have failed to demonstrate that the
great-grandsons meet the requirements of a non-traditional family member.

The tenant submitted an October 5, 2018 response to the Rent Administrator’s Request
For Additional Information which stated, inter alia, that the tenant had already provided DHCR
with “all information, except for one matter as to the rent” and attached a copy of the tenant’s
Post-Hearing Memorandum of Law submitted to the Housing Court concerning the payment of
use and occupancy.

According to the record, the owner submitted additional responses as requested by the
Rent Administrator reasserting the claims that the matter must be either stayed or dismissed due
to the pending Housing Court matter and that the evidence submitted by the tenants in this
proceeding fail to establish the tenants’ succession rights. The owner argued that the tenants
failed to prove either they were family members of the tenant of record or even non-traditional
family members, and that they had not establish that any of the tenants lived with the tenant of
record two years prior to February 27, 2017, the date the tenant of record passed away as
required by law, and an infant cannot enter into a lease or be a tenant.

Before the Administrator below, the tenant’s counsel asserted that the tenant had
submitted sufficient evidence in their application to establish their succession rights
notwithstanding the owner’s claim that their evidence was deficient and insufficient. In addition,
the record indicates that the tenant’s counsel requested a DHCR hearing on the issue of
succession in response to the owner’s submitted opposition.

On May 3, 2019, the tenant’s counsel submitted a fax advising DHCR that use and
occupancy had been set by the Housing Court at approximately $1,400.00 and that a stay of the
housing order was necessary otherwise the matter would be moot.
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X
IN THE MATTER OF THE :
ADMINISTRATIVE APPEAL OF
ADMINISTRATIVE REVIEW
DOCKET NO.: JQ620002RO
BEATRAM BUDHU
RENT ADMINISTRATOR'S
DOCKET NO.: IN620021AD
PETITIONER :
X

ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

On May 3, 2021, the above-named petitioner-owner filed a petition for administrative
review (PAR) against an order issued on April 16, 2021, by the Rent Administrator concerning the
housing accommodations known as 1127 Boynton Avenue, Apartment [} Bronx, NY, wherein
the Administrator issued an administrative determination finding that || | | | | NI the tenant of
record in the subject apartment, was the rent controlled tenant of record and entitled to temporary
exemption from primary residency; that his son — was entitled to residency, and had
submitted sufficient evidence to be eligible for succession rights in the event that the tenant of record
vacates the subject apartment. \

The Commissioner has reviewed all of the evidence in the record and has carefully
considered the portion of the record relevant to the issues raised by the petition.

In the PAR. the owner, requesting a reversal of the Rent Administrator’s order, argues that
had vacated the subject apartment before the instant owner owned the
premises, and |

r ong before son moved to another premises at _
Apartment [} ' that [INEEEEEEE rcver lived with his dad, as a result of which he

was unable to produce evidence such as family pictures of any age, or any proof of financial, social
or emotional support; that the documents® submitted by ﬁ are not the requirements for
succession rights, but mere assertions and claims of identity that he lived in a rent-controlled
apartment; that the instant situation came about because the owner did not hire a lawyer to appeal

! The owner attached correspondence “REQUEST FOR CHANGE OF ADDRESS OR BOXHOLDER
INFORMATION NEEDED FOR SERVICE OF LEGAL PROCESS", on which the name ||| NN

vas ndicacd o« I I
2 Tax returns, pay statements, phone bills, driver’s license and birth certificate.
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possession. The Court declines to apply collateral estoppel in this instance as it would result in
an artifice or legal fiction by keeping an apartment in rent control long after it was properly
removed. Applying collateral estoppel would only highlight termmatmg the [itigation
overachieving an accurate result.”

The Commissioner further notes that the most recent decision of the Civil Court of the City of
New York County of Bronx: Housing Part S, Index No. L&T: 50391/2017 issued on December
12, 2019 by Judge Bernadette G. Black also affirmed that the subject apartment was rent
stabilized, finding “[t}he Resolution Part Judge denied the respondent’s motion, finding that the
subject premises had been properly removed from rent-control and was rent-stabilized, implicitly
holding that the regulatory status of the premises had been properly pleaded in the petition.”

Accordingly, the Commissioner finds that the Civil Court has concurrent jurisdiction with the
DHCR in determining the rent regulatory status of the apartment, as a result, the DHCR is barred
by the principles of res judicata and collateral estoppel from addressing the tenant’s claim that
the subject premises is not rent stabilized but rent controlied as the Civil Court previously found
the subject apartment rent-stabilized. Furthermore, a party may not collaterally attack an
unfavorable Housing Court decision by resorting to the DHCR administrative process. The
tenant either needs to seek vacatur of the Housing Court decision or pursue an appeal to the
Appellate term.

In view of the above, the Commissioner finds that the Petitioner-tenant has failed to substantiate
their claim to revoke the Rent Administrator’s determination in this case, and that the Rent
Administrator correctly terminated the proceeding as the Housing Court addressed the issue of
jurisdiction. The tenant’s PAR has not established any basis to modify or revoke the Rent
Administrator’s determination.

THEREFORE, in accordance with the relevant Rent Regulatory Laws and Regulations, it is

ORDERED, that this petition is denied and that the Rent Administrator's order is affirmed.

ISSUED: DEC g m ‘ | %é/gé

Wof)dy Pascal
Deputy Commissioner
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subject apartment’s monthly legal regulated rent exceeded the
statutory minimum for a finding of luxury deregulation; that the
rent agency was to determine whether the tenant (s} total annual
income exceeded $5200,000.00 for the 2016 and the 2017 calendar
years; that the above statutory requirements for a finding of
luxury deregulation of the subject apartment relate to periods
prior to the June 14, 2019 effective date of -HSTPA; that the
relevant Section of HSTPA relating to the repeal of 1luxury
deregulation stated that “Sections 26-504.1, 26-504.2 and 26-504.3
of the administrative code of the city of New York are REPEALED”;
that, unlike other sections of HSTPA, Part D, which repeals luxury
deregulation, does not specify that it -relates to pending
proceedings; and that said Section does not state that it should
be applied retroactively.

The owner further asserts that, as the petition for
deregulation had been filed prior to the June 14, 2019 effective
date of HSTPA, the RA's Order should not have denied the Petiticn
for High-Rent/High-Income deregulation; that, contrary to the Rent
Administrator’'s Order, prospective repeal does not prevent DHCR
from issuing orders relating to pending proceedings based on pre-
existing facts; that the rent agency must process the Petition for
High-Rent/High-Income derequlation on the merits; that former
Section 504.3{(c) (3) of the RSL states that, *in the event the
tenant or tenants fail to provide the information required pursuant
to paragraph one of this subdivision, the division shall issue, on
or before December first 'of such year [the year in which the
Owner’s Petition for Deregulation was filed], an order..” of
deregulation; that, since the tenants failed to respond to the
Income Certification Form (ICF), an order should have been issued,
pursuant to the above-mentioned statute; and that Courts have
routinely held that, where an administrative agency deliberately
or negligently delays processing an application, there is a right
to have the application processed under the previous law {(citation
omitted) .

Finally, the owner asserts that, following the April 2, 2020
decision by the Court of Appeals in Matter of Regina Metro. Co.,
LLC v New York State Div. of Hous. & Community Renewal, 35 NY3d
332 [2020]), DHCR’'s denial Order must be rescinded; that the
owner's Petition for deregulation should be reopened; that, in
Regina, the Court of Appeals held that retroactive application of
Part F of the HSTPA violates the owner’'s due process rights under
the New York and Federal Constitutions; that, although the Court
in Regina addressed only the retroactive application of the
overcharge provisions, the Court’s reasoning should also be
applied to the instant luxury deregulation proceeding; that the
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application of Regina to one provision of HSTPA but not others
defies reason; that, by denying the owner's DPetition, DHCR applied
HSTPA to conditions that occurred prior to the passage of HSTPA;
and that this type of retrocactive application unjustly penalizes
the owner, in the same manner asg the Court warned against in

Regina. ,

After a careful consideration of the evidentiary record, the
Commissioner finds that the owner’s petition should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. (See HSTPA, Part *D”
§8 and Part “Q" §8). The Legislature made a subsequent
clarification as to the effect of Part "D” as it made an explicit
exception in the *clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’'s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, then that apartment is no longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes that, as of June 14, 2019, no
deregulation order had been issued for the subject apartment and
the subject apartment was under the jurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the November 13, 2019 Order and for a determination based upon the
merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income deregulation for
an apartment that was rent stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determination
is on the merits as the rent agency is precluded from determining
that the subject apartment is High-Rent/High-Income deregulated as
there is no longer any standard under Rent Stabilization that
permits the review that petitioner is seeking. See West 75th LLC
v. New York State Div. of Housing & Cmty. Renewal, (Index No.:
158833/2020) {(Hon. Carol R. Edmead) (Sup. Ct. New York Co. May 19,
2021) {wherein the Court found that “DHCR does not have the
statutory authority to process deregulation petitions after June
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14, 2019"). See also Matter of 160 E. 84th St. Assécsh LLC v. N.Y.
State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229, § 1,
202 A.D.34 610, 611, 159 N.Y.S5.3d 845, 845 (App. Div. 1lst Dept.).

The application of HSTPA to this matter is not based upon the
independent judgment of DHCR but, rather, it is pursuant to the
plain text in HSTPA, and DHCR is statutorily obliged to apply HSTPA
to this case. HSTPA specifically stated that the law is to “take
effect immédiately” and that “if an apartment remains rent
regulated on or after June 14, 201%, then that apartment is no
longer subject to the statutory provisions of high rent/hlgh income
deregulation.”

The Commissioner rejects petitioner’s assertions that the
RA’'s retroactive application of HSTPA was improper. The
Commissioner notes that the New York Court of Appeals decision in
Matter of Regina does not apply to High-Rent/High-Income
deregulation cases. While the Court of Appeals- disallowed the
retroactive application of certain rent overcharge provisions
which created additional liability for owners and eliminated a
four-year safe harbor for that llablllty contained in Part F of
HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We
address the new 1legislation only to determine
whether certain Part F amendments...must be applied
retroactively....We conclude that the overcharge
calculation amendments cannot be applied...to
overcharges that occurred prior to their enactment...”

There 1s no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th &t. Assocs. LLC
(wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part "D” "affect[ed}l only the propriety
of prospective relief . . . [and] ha[d] no potentially problematic
retroactive effect”).

The fact that the 2018 Petition would have been determined
based on tenant’s income in 2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right tc modify
the nature and content of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v DHCR, 257 A.D.2d 391 (1=t
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Dept. 1999), aff’d 94 N.Y.2d 851 (1999).

There can also be no remedy based on any assertion of denial
of due process based on a "“delay” in processing the owner’s
application. While there may be variances in terms of processing,
there is no question that DHCR was 1issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the “explanatory addenda” cases where DHCR issued such
deregulation orders (but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
supra Matter of 160 E. 84th St. Assocs. LLC (DHCR's explanatory
addenda explained the effect of HSTPA part D which prohibited the
deregulation of units with leases expiring after June 14, 2019 and
the statute “affected only the propriety of prospective relief

and had no potential problematic retroactive effect”). Any
delay argument is further upended by the fact that in 2018 a total
of 105 apartments of the close to one million units subject to
rent regulation were issued deregulating orders and 52 apartments
in 201s9. It is noteworthy that these numbers were consistent
between 2018 and half the year of 2019, further establishing that
there was no delay in their issuance in anticipation cf the 2019
legislative change.

The Commissioner further notes that, even where there had
been delay, the Appellate Court in Matter of Partnership 92 LP and
Bldg Mgt Co Inc v NY State Division of Housing and Community
Renewal,46 A.D.3d 425(1st Dept. 2007) aff’d 13 N.Y.3d 859 (2008)
has noted that the express and explicit command of the legislature
shall control. Moreover, DHCR could not have predicted the express
language of any potential modifications that could be encompassed
by HSTPA and how they would impact this application for High-
Rent/High-Income deregulation. Significantly, even where remedies
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y. State Div.
of Hous. & Community Renewal, 10 N.Y.3d 474 (2008) (Court of
Appeals refused to award remedies for an alleged delay since it
was not proven that the delay resulted from DHCR's negligent or
deliberate conduct). See also Rudin E. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576(U}, *15 [Sup Ct,
NY County 2021) {(Supreme Court recently rejected an owner's
assertion that “DHCR committed an unreascnable lé6-month delay in
issuing a deregulation order . . .").1

1 In Rudin E. 55th St. LLC, the Court agreed that the Deputy Commissicner's findings were reasonable
because: 1} the text of RSC § 2531.9 plainly states that the agency "shall not [be] divest(ed] . .

5
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The expiration of the time periods prescribed by the
~applicable luxury deregulation Sections of the Code shall not
divest the agency of its authority to process this Petition and to
issue a determination. See Dworman v NYS .Div of Housing and
Community Renewal, 94 NY2d 359 (1999) . As such, the expiration of
the time periods asserted by the petitioner for processing this
deregulation Petition did not divest the agency from issuing the
November 13, 2019 Order which under the clear dixédtion-of the
Legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v NYS Division of Hou51ng and Communlty Renewal, 278 A.D.2d 58 (1st
Dept. 2000} .

Petitioner’s claim that the unit was deregulated because the
tenant failed to prov1de information is 1napp051te The New York
Supreme Court in 315 E. 72nd St. Owners, Inc. v. N.Y. State Div.
of Hous. & Cmty. Reriewal, 2012 NY Slip Op 30137(U), § 9 (Sup. Ct.)
rejected an owner’s assertion that DHCR should have defaulted a
tenant pursuant to § 2531.4(b)(3). The Court in 315 E. 72nd St.
Owners, Inc., held that DHCR's determination not to issue an order
of 'deregulation based upon the default provisions set forth under
§ 2531.4(b) (3) was rational, citing Dworman.

Contrary to petitioner’s. claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized wunits could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner’s due
process argument, which is premised on its claim of retrocactivity,
is not meritorious and must be denied.

The Commissiocner notes that the rent agency does not and would

- not declare acts of state law unconstitutional but does enforce,

implement, and administer the State laws consisgstent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owner‘s due process rights under the New York
and Federal Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 (EDNY Séﬁ. 30, 2020, No. 19-cv-

. of its authority to process petitions,” by "[t]lhe expiration of the time periods prescribed . .

for [agency]l action"; and 2) appellate case law clearly provides that a party claiming
unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conduct.” The Court noted that the evidentiary record was devoid of evidence of
negligent or deliberate conduct by DHCR.
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4087) (EK) (RLM) {Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA's repeal of the luxury and high-income decontrol
provisions. District Court Judge, Erxric Komitee, stated in his
decision that "no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to viclate the
Constitution...rent regulations have now been the subject of
almost a hundred years of case law.” Supra Community Hous.
Improvement Program v City of NY et al.

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner's claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 (1961), appeal dismissed 369 U.S. 795 (1962)
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. 1In this matter, the owner
cannot identify any vested property interest in the continued
processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner further points out that agency records
indicate that, the owner renewed the tenant’s lease for the term
of March 15, 2018, through March 14, 2020. Prior to HSTPA, RSL
§26-504.3 conditioned High-Rent/High-Income deregulation on the
expiration of an existing lease. The condition was something that
existed when the owner filed its 2018 application (June 12, 2018)
and was something that the owner was, or should have been, well
aware of. Given that the granting of the Petition for High-
Income/High-Rent deregulation was contingent on the expiration of
the lease, any deregulation order issued prior to June 14, 2019,
would not have been effective because the 2018 lease in effect
expired after the passage of HSTPA. See Matter of 160 E. 84th St.
Agssocs. LLC v. N.Y, State Div. of Hous. & Cmty. Renewal, 2022 NY
Slip Op 01229, § 1, 202 A.D.3d 610, 611, 159 N.Y.S.3d 845, 846
(App. Div. 1st Dept.) (DHCR's explanatory addenda explained the
effect of HSTPA part D which prohibited the deregulation of units
with leases expiring after June 14, 2019 and the statute “affected
only the propriety of prospective relief . . . and had no potential
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problematic retroactive effect”).

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant Rent Requlatory
Laws and Regulations, it is

ORDERED, that the petition be, and the same hereby is, denied.

ISSUED:

0CT 03 2022

Woody Pascal
Deputy Commissioner
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statutory minimum for a finding of luxury deregulation; that the
rent agency was to determine whether the tenant(s} total annual
income exceeded 5200,000.00 for the 2015 and the 2016 calendar
years; that the above statutory requirements for a finding of
luxury deregulation of the subject apartment relate to periods
prior to the June 14, 2019 effective date of HSTPA; that the
relevant Section of HSTPA relating to the repeal of luxury
deregulation stated that “Sections 26-504.1, 26-504.2 and 26-504.3
of the administrative code of the city of New York are REPEALED”;
that, unlike other sections of HSTPA, Part D, which repeals luxury
deregulation, does not specify that it relates to pending
" proceedings; and that said Section does not state that it should
be applied retroactively.

The owner further asserts that, as the petition for
deregulation had been filed prior to the June 14, 2019 effective
date of HSTPA, the RA's Order should not have denied the Petition
for High-Rent/High-Income deregulation; that, contrary to the Rent
Administrator’s Order, prospective repeal does not prevent DHCR
from issuing orders relating to pending proceedings based.on pre-
existing facts; that the rent agency must process the Petition for
High-Rent/High-Income deregulation on the merits; that former
Section 504.3(c} (3) of the RSL states that, "“in the event the
tenant or tenants fail to provide the information required pursuant
to paragraph one of this subdivision, the division shall issue, on
or before December first of such year [the year 'in which the
Owner’s Petition for Deregulation was £filed]l, an order..” of
deregulation; that, since the tenants failed to respond to the
Income Certification Form (ICF), an order should have been issued
pursuant to the above-mentioned statute; and that Courts have
routinely held that, where an administrative agency deliberately
or negligently delays processing an application, there is a right
to have the application processed under the previous law (citation
omitted) .

Finally, the owner asserts that, following the April 2, 2020
decision by the Court of Appeals in Matter of Regina Metro. Co.,
LLC v New York State Div. of Hous. & Community Renewal, 35 NY3d
332 [2020]), DHCR's denial Order must be rescinded; that the
owner's Petition for deregulation should be reopened; that, in
Regina, the Court of Appeals held that retrocactive application of
Part F of the HSTPA vioclates the owner’'s due process rights under
the New York and Federal Constitutions; that, although the Court
in Regina addressed only the retroactive application of the
overcharge provisions, the Court’'s reasoning should also be
applied to the instant luxury deregulation proceeding; that the
application of Regina to one provision of HSTPA but not others
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defies reason; that, by denying the owner's Petition, DHCR applied
HSTPA to conditions that occurred prior to the passage of HSTPA;
and that this type of retroactive application unjustly penalizes
the owner, in the same manner as the Court warned against in

Regina.

After a careful consideration of the evidentiary record, the
Commissioner finds that the owner’'s petition should be. denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. (See HSTPA, Part “D”
§8 and Part "Q" §8). The Legislature made a subsequent
clarification as to the effect of Part “D” as it made an explicit
exception in the “clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’'s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, then that apartment is no longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes that, as of June 14, 2019, no
deregulation order had been issued for the subject apartment and
the subject apartment was under the jurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the November 13, 2019 Order and for a determination based upon the
merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income deregulation for
an apartment that was rent stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determination
is on the merits as the rent agency is precluded from determining
that the subject apartment is High-Rent/High-Income deregulated as
there is no leonger any standard under Rent Stabilization that
permits the review that petitioner is seeking. See West 79th LLC
v. New York State Div. of Housing & Cmty. Renewal, (Index No.:
158833/2020) (Hon. Carcl R. Edmead) (Sup. Ct. New York Co. May 19,
2021) (wherein the Court found that “DHCR does not have the
statutory authority to process deregulation petitions after June
14, 2019"). See also Matter of 160 E. 84th St. Assccs. LLC v. N.Y.
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State Div. of Hous. & Cmty. Renewal, 2022'NY Slip Op 01229, 9§ 1,
202 A.D.3d 610, 611, 159 N.Y.S.3d 845, 845 (App. Div. 1st Dept.).

The application of HSTPA to this matter is not based upon the
independent judgment of DHCR but, rather, it is pursuant to the
plain text in HSTPA, and DHCR is statutorily obliged to apply HSTPA
to this case. HSTPA specifically stated that the law is to “take
effect immediately” and that “if an apartment remains rent
regulated on or after June 14, 2019, then that apartment is no
longer subject to the statutory provisions of high rent/high income
deregulation.”

The Commissioner rejects petitioner’s assertions that the
RA's retrcactive application of HSTPA was improper. The
Commissioner notes that the New York Court of Appeals decision in
Matter of Regina does not apply to High-Rent/High-Income
deregulation cases. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisionsg
which created additicnal liability for owners and eliminated a
four-year safe harbor for that liability contained in Part F of
HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We
address the new legislation only to determine
whether certain Part F amendments...must be applied
retroactively....We conclude that the overcharge
calculation amendments cannct be applied.. .to
overcharges that occurred prior to their enactment...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC
{(wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part “D"* "affect[ed] only the propriety
of prospective relief . . . [and] hal[d] no potentially problematic
retroactive effect”).

The fact that the 2017 Petition would have been determined
based on tenant’s income in 2015-2016, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v DHCR, 257 A.D.2d 391 (1st
Dept. 1999), aff‘d 94 N.Y.2d 851 (1999).




Administrative Review Docket No. HX410140RO

There can also be no remedy based on.any assertion of denial
of due process based on a “delay” in processing the owner's
application. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the ‘“explanatory addenda” cases where DHCR .issued such
deregulation orders ({but the second prong of that deregqulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
supra Matter of 160 E. 84th St. Assocs. LLC (DHCR’s explanatory
addenda explained the effect of HSTPA part D which prohibited the
deregulation of units with leases expiring after June 14, 2019 and
the statute “affected only the propriety of prospective relief

and had no potential problematic retroactive effect”). Any
delay argument is further upended by the fact that in 2018 a total
of 105 apartments of the close to one million units subject to
rent requlation were issued deregulating orders and 52 apartments
in 2019. It is noteworthy that these numbers were consistent
between 2018 and half the year of 2019, further establishing that
there was no delay in their issuance in anticipation of the 2019
legislative change. With respect to the instant matter, a review
of the Rent Administrator’s file indicates that the matter was
actively being processed by the Administrator up to the passage of
HSTPA.

The Commissioner further notes that, even where there had
been delay, the Appellate Court in Matter of Partnership 92 LP and
Bldg Mgt Co Inc v NY State Division of Housing and Community
Renewal,46 A.D.3d 425(15t Dept. 2007) aff’d 13 N.Y.3d 859 (2008)
has noted that the express and explicit command of the legislature
shall control. Moreover, DHCR ccould not have predicted the express
language of any potential modifications that could be encompassed
by HSTPA and how they would impact this application for High-
Rent/High-Income deregulation. Significantly, even where remedies
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y. State Div.
of Hous. & Community Renewal, 10 N.Y.3d 474 (2008) (Court of
Appeals refused to award remedies for an alleged delay since it
was not proven that the delay resulted from DHCR’s negligent or
deliberate conduct). See also Rudin E. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576[U], *15 [Sup Ct,
NY County 2021) (Supreme Court recently rejected an owner's
asgertion that “DHCR committed an unreascnable lé6-month delay in
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issuing a deregulation order . . .").1

The expiration of the time periods prescribed by the
applicable luxury dJeregulation Sections of the Code shall not
divest the agency of its authority to process this Petition and to
issue a determination. See Dworman v NY¥S Div of Housing and
Community Renewal, 94 NY2d 359 (1999). As such, the expiration of
the time periods asserted by the petitioner for processing this
deregulation Petition did not divest the agency from issuing the
November 13, 2019 Order which under the clear direction of the
Legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1ls¢
Dept. 2000).

Petitioner’s claim that the unit was deregulated because the
tenant failed to provide information is inapposite. The New York
Supreme Court in 315 E. 72nd St. Owners, Inc. v. N.Y. State Div.
of Hous. & Cmty. Renewal, 2012 NY Slip Op 30137(U}, § 9 (Sup. Ct.)
rejected an owner’s assertion that DHCR should have defaulted a
tenant pursuant to § 2531.4(b) (3). The Court in 315 E. 72nd St.
Ownersg, Inc., held that DHCR's determination not to issue an order
of deregulation based upon the default provisions set forth under
§ 2531.4(b) (3) was rational, citing Dworman.

Contrary to petitioner's claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized wunits could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June 14, 2019%9. As
a result, the subject unit remained regulated. The owner's due
process argument, which is premised on its c¢laim of retroactivity,
is not meritorious and must be denied.

The Commissioner notes that the rent agency does not and would
not declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owner’s due process rights under the New York
and Federal Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent

1In Rudin E. S55th St. LLC, the Court agreed that the Deputy Commissioner's findings were reasonable
because: 1) the text of R5C § 2531.9 plainly states that the agency "shall not (be] divestled] . .
. of its authority to process petitions," by "[tihe expiration of the time periods prescribed .

for (agency]l action"; and 2) appellate case law clearly provides that a party claiming
unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conduct." The Court noted that the evidentiary record was devoid of evidence of
negligent or deliberate conduct by DHCR.
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laws as enacted by the New York State Legislature..In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 {EDNY Sep. 30, 2020, No. 19-cv-
4087) (EK) (RLM) (Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA's repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric Komitee, stated in his
decision that "no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to Vviolate the
Constitution...rent regulations have now been the subject of
almost a hundred years of case law.” Supra Community Hous.
Improvement Program v City of NY et al.

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 (1961), appeal dismissed 369 U.S5. 795 (1962)
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. In this matter, the owner
cannot identify any vested property ‘interest in the continued
processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant Rent Regulatory
Laws and Regulations, it is '

ORDERED, that the petition be, and the same hereby is, denied.

ISSUED:

0CT 03 2022

- A oy

Woody Pascal
Deputy Commissioner
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On November 13, 2019, the RA issued the two Orders hereln
under review. The RA stated the following in each order:

Effective June 14, 2019, the Housing Stability and
Tenant Protection Act of 2019 (HSTPA), as amended,
repealed the provisions which provided for the issuance
of orders authorizing High-Rent/High-Income
Deregulation pursuant to the RSL, ETPA and Rent Control
laws. Therefore, this proceeding initiated by the owner
for such an order is dismissed.

In the PARs and in the owner'’'s supplements, the owner asserts,
among other things, that the RA’s Orders must be reversed as
arbitrary, capricious and wunlawful; that DHCR's delay in
processing the petitions was negligent or willful; that the law at
the time the High-Rent/High-Income deregulation Petitions were
filed should be applied; that the RA was required to have processed
the petitions on the merits because, if the apartment met the
requirements for High-Rent/High-Income deregulation, the
apartment, pursuant to the Rent Stabilization Law (RSL}, would
have become deregulated prior te the effective date of HSTPA; that
the RA’'s retroactive application of HSTPA violated the owner'’s
constitutional rights and was contrary to the intent of the
Legislature; and that the RA’'s retroactive application of HSTPA
was improper based upon DHCR's delay in processing the deregulation
applications.

After a careful consideration of the evidentiary records, the
Commissioner finds that the owner’'s PARs should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
{Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. (See HSTPA, Part “D”
§8 and Part Q" §8). The Legislature made a subsequent
clarification as to the effect of Part “D* as it made an explicit
exception in the “clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date cof HSTPA remains deregulated.
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The Commissioner rejects the owner's assertion .that HSTPA
should not apply to these proceedings. If an apartment remains
regulated on or after June 14, 2019, that apartment is no longer
subject to the statutory provisions of High-Rent/High-Income
deregulation, as those statutes have been repealed by the
legislature in passing HSTPA. The Commissioner notes that as of
June 14, 2019, no deregulation Orders had been issued for the
subject apartment and the subject apartment was under the
jurisdiction of the Rent Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the November 13, 2019 Orders and for determinations based upon the
merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income rent deregulation
for apartments that were rent stabilized as of June 14, 2019. HSTPA
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. These determinations
are on the merits as the rent agency is precluded from determining
that the subject apartment is High Income/High Rent deregulated as
there is no longer any standard under Rent Stabilization that
permits the reviews that petitioner is seeking. See West 79th LLC
v. New York State Div. of Housing & Cmty. Renewal, ({(Index No.:
158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York Co. May 19,
2021) (Wherein the Court found that *“DHCR deoes not have the
statutory authority to process deregulation petitions after June
14, 2019"). See also Matter of 160 E. 84th St. Assocs. LLC v. N.Y.
State Div. of Hous. & Cmty. Renewal, 202 A.D.3d 610 (App. Div. 1lst
Dept. 2022).

The application of HSTPA to these matters is not based upon
the independent judgment of DHCR but, rather, it is pursuant to
the plain text in HSTPA, and DHCR is statutorily obliged to apply .
HSTPA to these applications. HSTPA specifically stated that the
law is to "“take effect immediately” and that "“if an apartment
remaing rent regulated on or after June 14, 2019, that apartment
is no longer subject to the statutory provisions of high rent/high
income deregulation.” Supra Matter of 160 E. 84th St. Assocs. LLC

The Commissioner rejects petitioner’s assertions that the
RA’s retroactive application of HSTPA was improper. The
Commissioner notes the New York Court of Appeals decision in Matter
of Regina Metro. Co., LLC v. N.Y. State Div. of Hous. & Cmty.
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Renewal, 35 N.Y.3d 332 {2020) does not apply to High-Rent/High-
Income deregulation cases. While the Court of Appeals in Matter of
Regina Metro. Co., LLC disallowed the retroactive application of
certain rent overcharge provisions, which c¢reated additional
liability for owners, and eliminated a four-year safe harbor for
that liability contained in Part F of the HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address
the new legislation only to determine whether certain
Part F amendments...must be applied retroactively....We
conclude that the overcharge calculation amendments
cannot be applied...to overcharges that occurred .prior
to their enactment...”

There is no such liability created here and no retroactive
liability. See Matter of 160 E. 84th St. Assocs. LLC, wherein, the
Appellate Division, First Department, stated that "the application
of HSTPA Part “D" "affectled] only the propriety of prospective
relief . . . [and] hal[d] no potentially problematic retroactive
effect.”

The fact that the 2017 and 2018 petitions would have been
determined based on tenant(s) income in 2015-2016 and 2016-2017,
events that occurred before the passage of HSTPA, are of no matter
given that the apartment c¢ould not have been deregulated after
June 14, 2019, which are prospective determinations. The
Legislature had the right to wmodify the nature and content of
deregulation and the fact that such prospective changes may involve
review of antecedent events does not make it retroactive. See
Pledge v. N.Y. State Div. of Hous. & Cmty. Renewal, 257 A.D.2d
391, 683 N.Y.S.2d 76 (RApp. Div. 1lst Dept. 1999).

Contrary to petitioner’s claims, the dismissal of its
deregulation applications pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2012, the law
changed so that rent stabilized units could no longer be
deregulated based on High-Rent/High-Income. This change precluded

DHCR’'s granting such applications after June 14, 20189. As a
result, the subject unit remained regulated. The owner's Due
Process arguments, which are ©premised on its claim of
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retroactivity, are not meritoriocus and must be denied.

There can also be no remedy based on any assertion ¢f denial
of Due Process and based on a “delay” in processing the owner's
applications. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the ‘“explanatory addenda” cases where DHCR issued such
deregulation orders (but the second prong of that deregqulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
Matter of 160 E. 84th St. Assocs. LLC, which held that DHCR's
explanatory addenda explained the effect of HSTPA part D which
prohibited the deregqulation of units with leases expiring after
June 14, 2019, and the statute “affected only the propriety of
prospective relief . . . [and] haldl no potential problematic
retroactive effect”). Any delay argument is further upended by
the fact that in 2018 a total of 105 apartments of the close to
one. million wunits subject to rent regulation were issued
deregulating orders and 52 apartments in 2019. It is noteworthy
that these numbers were consistent between 2018 and half the year
of 2019, further establishing that there was no delay in their
issuance in anticipation of the 2019 legislative change.

The Commissioner further notes, even where there had been
delay, the Appellate Court in Matter of P'ship 92 LP & Bldg. Mgmt.
Co., Inc. v. State of N.Y. Div. of Hous. & Cmty. Renewal, 46 A.D.3d
425 (App. Div. 1st Dept. 2007) has noted the express and explicit
command of the Legislature shall control. Morecver, DHCR could
not have predicted the express language of any potential
modifications that could be encompassed by HSTPA and how they would
impact these applications for High-Rent/High-Income deregulation.
Significantly, even where remedies based on delay have been made
available, such delay must be deliberate or negligent in
anticipation of a change of statute. See Matter of TG Second
Generation Partners L.P. v N.Y. State Div. of Hous. & Community
Renewal, 10 N.Y.3d 474 (2008) (Court of Appeals refused to award
remedies for an alleged delay since it was not proven that the
delay resulted from DHCR’'s negligent or deliberate conduct). See
also Rudin E. 55th St. LLC v Div. of Hous. & Community Renewal,
2021 NY Slip Op 31576 (U], =*15 [Sup Ct, NY County 2021) (Supreme
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Court recently rejected an owner‘s assertion that “DHCR committed
an unreasonable 16-month delay in issuing a deregulation order
.n) L1

The expiration of the time periods prescribed by the
applicable luxury deregulation sections o©¢f the Code, shall not
divest DHCR of its authority to process these petitions and to
issue determinations. See Dworman v NYS Div of Housing and
Community Renewal, 94 NY2d 359 (1999). As such, the expiration of
the time periods asserted by the petitioner for processing these
deregulation applications did not divest the agency from issuing
the November 13, 2019 Orders, which under the clear direction of
the Legislature were now required to be dismissed and, absent
evidence of negligence, did not constitute unreasonable delay. See
Schutt v NYS Division of Housing and Community Renewal, 278 A.D.2d
58 (13t Dept. 2000}.

The Commissioner notes that the rent agency dces not and would
not declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owners’' due process rights under the New York
[and Federal] Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 {EDNY Sep. 30, 2020, No. 19-cv-
4087) (EK) (RILM) (Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA's repeal of the luxury and high-income decontrol
provisionsg. District Court Judge, Eric Komitee, stated in his
decision that “no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to vioclate the
Constitution...rent regulations have now been the subject of
almost a hundred years of case law.”

1 In Rudin E. 55th St. LLC, the Court agreed that the Deputy Commissioner's findings were reasonable

because: 1) the text of RSC § 2531.9 plainly states that the agency "shall not [be] divest[ed]

. of its authority to process petitions," by "[t]lhe expiration of the time periods prescribed . .
for [agency] action"; and 2} appellate case law clearly provides that a party claiming

unreasonable delay bears the burden of demonstrating that it was "the result of BHCR's negligent

or deliberate conduct."” The Court noted that the evidentiary record was deveoid of evidence of

negligent or deliberate conduct by DHCR.
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The Commissioner alsc notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 {(1%61), appeal dismissed 369 U.S. 795 (1962)
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. 1In this matter, the owner
cannot identify any vested property interest in the continued
processing of its applications because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Law and Regulations, it is

ORDERED, that the consolidated PARs be, and the same hereby are,
denied.

ISSUED:

0CT 03 7022

Deputy Commisasioner
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petition was negligent or willful; that the law at the time the
High-Rent/High-Income deregulation Petition was filed should be
applied; that the RA was required to have processed the petition
on the merits because, if the apartment met the requirements for
High-Rent/High-Income deregulation, the apartment, pursuant to the
Rent Stabilization Law (RSL}, would have become deregulated prior
to the effective. date of HSTPA; that the RA's retroactive
application of HSTPA violated the owner’s constitutional rights
and was contrary to the intent of the Legislature; and that the
RA's retroactive application of HSTPA was improper based upon
DHCR's delay in processing the deregulation Petition.

After.a careful consideration of the evidence of record, the
Commissioner finds that the owner’s petition should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. (See HSTPA, Part “D”
§8 and Part “Q” §8). The Legislature made a subsequent
clarification as to the effect of Part “D” as it made an explicit
exception in the “clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’'s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, that apartment is no longer subject to the
statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes, as of June 14, 2019, no
deregulation order had been issued for the subject apartment and
the subject apartment was under the Jjurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes the owner seeks a revocation of the
November 13, 2019, Order and for a determination based upon the
merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income rent deregulation
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for an apartment that was rent stabilized as of June 14, 2019.
HSTPA creates a bright line test for which apartments were
deregulated and those that could no longer be deregulated. This
determination is on the merits as the rent agency is precluded
from determining that the subject apartment is High-Rent/High-
Income deregulated as there is no longer any standard under Rent
Stabilization that permits the review that petitioner is seeking.
See West 79th LLC v. New York State Div. of Housing & Cmty. Renewal,
(Index No.: 158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York
Co. May 1%, 2021) {wherein the Court found that "DHCR does not have
the statutory authority to process deregulation petitions after
June 14, 2019"). See also Matter of 160 E. 84th St. Assocs. LLC v.
N.Y. State Div. of Hous. & Cmty. Renewal, 202 A.D.3d 610 (App.
Div. 1st Dept. 2022).

The application of HSTPA to this matter is not based upon the
independent judgment of DHCR but, rather, it is pursuant to the
plain text in HSTPA, and DHCR is statutorily obliged to apply HSTPA
to this case. HSTPA specifically stated that the law is to “take
effect immediately” and that “if an apartment remains rent
regulated on or after June 14, 2019, that apartment is no longer
subject to the statutory provisions of high rent/high income
deregulation.” Supra Matter of 160 E. 84th St. Assocs. LLC.

The Commissioner rejects petitioner‘s assertions that the
RA’s retroactive application of HSTPA was improper. The
Commissioner notes the New York Court of Appeals decision in Matter
of Regina Metro. Co., LLC v. N.Y. State Div. of Hous. & Cmty.
Renewal, 35 N.Y.3d 332 (2020) does not apply to High-Rent/High-
Income deregulation cases. While the Court of Appeals in Matter of
Regina Metro. Co., LLC disallowed the retroactive application of
certain rent overcharge provisions, which created additional
liability for owners, and eliminated a four-year safe harbor for
that liability contained in Part F of the HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address
the new legislation only to determine whether certain
Part F amendments...must be applied retroactively....We
conclude that the overcharge calculation amendments
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cannot be applied...to overcharges that occurred prior
to their enactment...”

There is no such liability created here and nc retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC,
wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part “D” "affect[ed] only the propriety
of prospective relief . . . [and] ha[d] no potentially problematic
retroactive effect”.

The fact that the 2018 Petition would have been determined
based on tenant (s) income in 2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 20192, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. Seé Pledge v. N.Y. State Div. of Hous. &
Cmty. Renewal, 257 A.D.2d 391, 683 N.Y.5.2d 76 (App. Div. lst Dept.
1599},

Contrary to petitioner’'s claims, the dismissal of 1its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized -units could ne longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR’s granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner's due
process argument, which i's premised on its claim of retroactivity,
is not meritorious and must be denied.

There can also be no remedy based on any assertion of denial
of Due Process and based on a “delay” in processing the owner’'s
applications. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the ‘*“explanatory addenda” cases where DHCR issued such
deregulation orders (but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
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Matter of 160 E. 84th St. Assocs. LLC, which held that DHCR's
explanatory addenda explained the effect of HSTPA part D which
prohibited the deregulation of units with leases expiring after
June 14, 2019, and the statute “affected only the propriety of
prospective relief . . . [and] ha[d] no potential problematic
retroactive effect”). Any delay argument is further upended by
the fact that in 2018 a total of 105 apartments of the close to
one million wunits subject to rent regulation were issued
deregulating orders and 52 apartments in 2019. It is noteworthy
that these numbers were consistent between 2018 and half the vyear
of 2019, further establishing that there was no delay in their
issuance in anticipation of the 2019 legislative change.

The Commissioner further notes, even where there had been
delay, the Appellate Court in Matter of P'ship 92 LP & Bldg. Mgmt.
Co., Inc. v. State of N.¥. Div. of Hous. & Cmty. Renewal, 46 A.D.3d
425 (App. Div. 1lst Dept. 2007) has noted the express and explicit
command of the Legislature shall control. Moreover, DHCR could
not have predicted the express language of any potential
modifications that could be encompassed by HSTPA and how they would
impact this application for High-Rent/High-Income deregqulation.
Significantly, even where remedies based on delay have been made
available, such delay must be deliberate or negligent in
anticipation of a change of statute. See Matter of IG Second
Generation Partners L.P. v N.Y. State Div. of Hous. & Community
Renewal, 10 N.Y.3d 474 (2008) (Court of Appeals refused to award
remedies for an alleged delay since it was not proven that the
delay resulted from DHCR's negligent or deliberate conduct). See
algo Rudin E. 55th St. LLC v Div. of Hous. & Community Renewal,
2021 NY Slip Op 31576[U], *15 [Sup Ct, NY County 2021) (Supreme
Court recently rejected an owner's assertion that “DHCR committed
an unreasonable 1l6-month delay in issuing a deregulation order

")

The expiration of the time periods prescribed by the
applicable luxury deregulation sections of the Code, shall not

1 In Rudin E. 55th St. LLC, the Court agreed that the Deputy Commissioner's findings were reascnable
because: 1) the text of RSC § 2531.9 plainly atates that the agency "shall not [be] divestfed] . .
. of its authority to process petitions," by "{t)lhe expiration of the time periods prescribed . .

for [agency] action”; and 2) appellate case law clearly provides that a party claiming
unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conduct." The Court noted that the evidentiary record was devoid of evidence of
negligent or deliberate conduct by DHCR.
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divest DHCR of its authority to process these petitions and to
issue determinations. See Dworman v NYS Div of Housing and
Community Renewal, 94 NYad 359 {1999%). As such, the expiration of
the time periods asserted by the petitioner for processing this
deregulation Petition did not divest the agency from issuing the
November 13, 2019 Order, which under the .clear direction of the
Legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1s¢
Dept. 2000).

The Commissioner notes that the rent agency does not and would
not declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owners’ due process rights under the New York
[and Federal]l Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS .
181189, at *34-35 {EDNY Sep. 30, 2020, No. 18-c¢v-
4087) (EK) (RLM) (Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA’'s repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric Komitee, stated in his
decision that “no precedent binding on this Court has ever found
any ' provision of a rent-stabilization statute to violate the
Constitution...rent regulations have now been the subject of
almest a hundred years of case law.”

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 (1961), appeal dismissed 369 U.S. 795 (1962)
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. In this matter, the owner
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cannot identify any vested property interest in the continued
processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accerdingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner notes that the owner filed a 2017 petition
which was assigned Docket number FQ410342LD. According to agency
records, the 2017 application was processed in the normal course
of agency business, and it was determined that the tenant’s annual
income in the preceding two years (2015 and 2016) did not exceed
the threshold of $200,000.00. The Order denying the 2017 petition
was 1issued on May 30, 2019. The Commissioner finds that it was
reasonable for the Rent Administrator to process the 2017
application first and make a finding on that Petition before
processing the 2018 Petition. The Commissioner also notes that
the essential facts in the owner's 2017 and 2018 applications
overlap given that both applications required this agency to
confirm with the New York Department of Tax and Finance whether
the tenant’s income exceeded $200,000.00 in 2016. The Owner was
specifically advised in the FQ410342LD Order that a 2018 Petition
would also be denied given that the tenant’s income was below the
threshold in 2016.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Law and Regulations, it is

ORDERED, that the petition be, and the same hereby is, denied.

ISSUED:

~CT03 22

el MM' ol - -.

Woody Pascal
Deputy Commissioner
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On PAR, the owner asserts that: the RA’s Order must be
reversed as arbitrary, capricious and unlawful; that DHCR's delay
in processing the petition was negligent or willful; that the law
at the time the High-Rent/High-Income deregulation petition was
filed should be applied; that the RA was required to have processed
the petition on the merits because, if- the apartment met the
requirements for High-Rent/High-Income deregulation, the
apartment, pursuant to the Rent Stabilization Law (RSL), would
have become deregulated pricor to the effective date of HSTPA; and
that the RA's retroactive application of HSTPA was improper based
upon DHCR's delay in processing the deregulation petition.

The Commissioner denies the PAR.

On June 14, 2019, the New York State Legislature enacted HSTPA
which repealed the provisions of the Rent Stabilization Law which
allowed for deregulation of apartments based upon high rent and
high income. The statute further provides that the provisions for
the repeal of deregulations shall take effect immediately. (See
HSTPA, Part “D* § 8 and Part “Q“ §8). The Legislature made a
subsequent clarification as to the effect of Part “D” as it made
an explicit exception in the “clean up” legislation (Chapter 38 of
the Laws of 2019) for units which had been lawfully deregulated
prior to the effective date of HSTPA. Pursuant to HSTPA, a
lawfully deregulated unit on the effective date of HSTPA remains °
deregulated. The Commissioner rejects the owner’'s assertion that
HSTPA should not apply to this proceeding. If an apartment remains
regulated on or after June 14, 2019, then that apartment is no
longer subject to the statutory provisions of High Rent/High Income
deregulation, as those statutes have been repealed by the
legislature in passing HSTPA. The Commissioner notes that, as of
June 14, 2019, no deregulation order had been issued for the
subject apartment and the subject apartment was under the
jurisdiction of the Rent Stabilization Law and Code.

The Commissioner notes that the owner seeks a revocation of
the RA’'s November 13, 2019 order and for determination based upon
the merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income rent deregulation
for an apartment that was rent-stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determination
is on the merits as the rent agency is precluded from determining
that the subject apartment is High-Rent/High-Income rent
deregulated, as there are no 1longer any standards under Rent
Regulatory Laws and Regulations that permits the review that
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petitioner is seeking. See West 79th LLC v. New York State Div. of
Housing & Comty. Renewal, {(Index No. 15833/2020) (Hon. Carol R.
Edmead ) (Sup. Ct, NY Ct., May 19, 2021 (wherein the Court found
that "“DHCR does not have the statutory authority to process
deregulation petitions after June 14, 2019”) See also Matter of
160 E. 84th St. Assocs. LLC v. New York State Div. of Housing &
Comty. Renewal,2022 NY Slip Op 01229, § 1, 202 A.D. 3d 610, 611.
159 N.Y.S. 3d 845, 845 (App. Div. 1lst Dept.).

The application of HSTPA to this matter is not based upon the
independent judgment of the rent agency, but, rather, is pursuant
to the plain text in HSTPA, and DHCR is statutorily obliged to
apply HSTPA to this case. HSTPA specifically states that the law
is to “take effect immediately” and that “if an apartment remains
rent regulated on or after June 14, 2019, then that apartment is
no longer subject to the statutory provisions of high rent/high
income deregulation.”

The Commissioner rejects petitioner’s assertion that the RA's
retroactive application of HSTPA was improper. The Commissioner
notes that the New York Court of Appeals decision in Regina Metro.
Co., LLC v New York State Div. of Hous. & Community Renewal 35
N.Y.3d (2020) does not apply to High Rent/High Income deregulation
case. While the Court of Appeals disallowed the retroactive
application of certain rent overcharge provisions which created
additional liability for owners and eliminated a four-year safe
harbor for that liability contained in Part F of HSTPA, it stated
that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address
the new legislation only to determine whether certain

Part F amendments...must be applied retroactively...We
conclude that the overcharge calculation amendments
cannct be applied...to overcharges that occurred prior

to their enactment...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Agsoc. LLC {(wherein
the Appellate Division, First Department, stated that “the
application of HSTPA Part “D” affect[ed} only the propriety of
prospective relief..[and] ha[d}] no potentially problematic
retroactive effect”).

The fact that the 2018 Petition would have been determined
based on tenant’s income in 2016-2017, events that occurred before
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I
1

the passage of HSTPA, igs of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that such
prospective changes mayiinvolve review of antecedent events does
not make it retroactive. See Pledge v DHCR, 257 A.D.2d 391 (1st
Dept. 1999), aff’'d 94 N.Y.2d 851 (1999) .

There can also be no remedy based on any assertion of denial
of due process based on a “delay” in processing the owner’s
application. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinatiocns on the merits almost to the exact date of the
passage of the HSTPA. Inqeed, the various and multiple litigations
over the ‘“explanatory addenda” cases where DHCR issued such
deregulation orders (but,the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholaing its issuance of determinations. See
In the Matter of 160 E. 84th Steet Assoc LLC, et al. v. New York
State Division of Housing and Community Renewal, 2022 N.Y. App.
Div. LEXTIS 1243, 2022 NY'Slip Op 01229, aff’g 87th Street Sherry
Assoc LLC v DHCR, N.Y. Co. Index No. 153999%/2020 (Edmead, J.
12/22/20) (DHCR' s explanatory addenda explained the effect of HSTPA
part D which prohibited the deregulation of units with leases
expiring after June 14, 2019 and the statute “affected only the
propriety of prospective relief . . . and had no potential
problematic retroactive effect”). Any delay argument is further
upended by the fact that in 2018 a total of 105 apartments of the
close to one million units subject to rent regulation were issued
derequlating orders and 52 apartments in 2015%. It is noteworthy
that these numbers were consistent between 2018 and half the year
of 2019, further establisping that there was no delay in their
issuance in anticipation of the 2019 legislative change.

The Commissioner furﬁher notes that, even where there had
been delay, the Appellate Court in Matter of Partnership 92 LP and
Bldg Mgt Co Inc v NY State Division of Housing and Community
Renewal,46 A.D.3d 425 (1st Dept. 2007) aff’'d 13 N.Y.3d 859 (2008)
has noted that the express:and explicit command of the legislature
shall control. Moreover, DHCR could not have predicted the express
language of any potential modifications that could be encompassed
by HSTPA and how they would impact this application for High-
Rent/High-Income deregulation. Significantly, even where remedies
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.

4
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See Matter of IG Second Generation Partners L.P. v N.Y. State Div.
of Hous. & Community Renewal, 10 N.Y.3d 474 (2008) (Court of
Appeals refused to award remedies for an alleged delay since it
was not proven that the delay resulted from DHCR’s negligent or
deliberate conduct). See also Rudin E. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576(U], *15 [Sup Ct,
NY County 2021) (Supreme Court recently rejected an owner's
assertion that “DHCR committed an unreasonable l6-month delay in
issuing a deregulation order . . .”).1

The expiration of the time period prescribed by the applicable
luxury deregulation sections of the Code, shall not divest DHCR of
its authority to process these petitions and to issue
determinations. See Dworman v NYS Div of Housing and Community
Renewal, 94 NY2d 359-11999)J__Asusuch, the_expiration of the time
periods asserted by the petitioner for processing this
deregulation petition did not divest DHCR from issuing the November
13, 2019 Oxrder, which under the clear direction of the legislature
was now required to be dismissed and, absent evidence of
negligence, did not constitute unreasonable delay. See Schutt v
NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1=t
Dept. 2000). '

The Commissioner further points out that agency records
indicate that, the owner renewed the tenants’ lease for the term
of January 1, 2018 through December 31, 2019. Prior to HSTPA, RSL
§26-504.3 conditioned High-Rent/High-Income deregulatlon on the
exp;ratlon of an existing' lease. The ccndition was something that
existed when the owner filed its application and was something
that the owner was, or should have been, well aware of. Given that
the granting of the - Petition for  High-Income/High-Rent
deregulation was contingent on the expiration of the lease, any
deregulation order issued, prior to June 14, 2019, would not have
been effective because the current lease in effect expired after
the passage of HSTPA. See Matter of 160 E. 84th St. Assocs. LLC v.
N.Y. State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229,
f 1, 202 A.D.3d 610, 611; 159 N.Y.S.3d 845, 846 (App. Div. 1st

1 In Rudin E. 55th St. LLC, the Court agreed that the Deputy Commissioner's
findings were reasonable because: 1) the text of RSC § 2531.9 plainly states
that the agency "shall not [be] divest[ed] . . . of its authority to process
petitions," by "[tlhe expiration of the time periods prescribed . . . for
[agency] action"; and 2) appellate case law clearly provides that a party
claiming unreasonable delay bears the burden of demonstrating that it was "the
result of DHCR's negligent or deliberate conduct." The Court noted that the
evidentiary record was devoid of evidence of negligent or deliberate conduct by
DHCR.
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Dept.) (DHCR’s explanatory addenda explained the effect of HSTPA
part D which prohibited the deregqgulation of units with leases
expiring after June 14, 2019 and the statute “affected only the
propriety of prospective relief . . . and had no potential
problematic retroactive effect”).

THEREFORE, in accordance with the relevant Rent Regulatory
Laws and Regulations, it is

ORDERED, that the owner’'s petition be, and the same hereby
ig, denied; and that the Rent Administrator’'s order be, and the
same hereby is, affirmed.

ISSUED

0CT 03 2022

Woody Paacal
Deputy Commissioner
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On PAR and in the owner’'s supplement, the owner asserts, among
other things, that the Petition for - High-Rent/High-Income
deregulation was filed on June 13, 2019; that, as of that filing
date, the subject apartment’s monthly 1legal regulated rent
exceeded the statutory -minimum for a £finding of luxury
deregulation; that the rent agency was to determine whether the
tenant (s} total annual income exceeded $200,000.00 for the 2017
and the 2018 calendar years; that the above statutory requirements
for a finding of luxury deregulation of the subject -apartment
relate to periocds prior to the June 14, 2019 effective date of
" HSTPA; that the relevant Section of HSTPA relating to the repeal
of luxury deregulation stated that “Sections 26-504.1, 26-504.2
and 26-504.3 of the administrative code of the city of New York
are REPEALED”; that, unlike other sections of HSTPA, Part D, which
repeals luxury deregulation, dces not specify that it relates to
pending proceedings; and that said Section does not state that it
should be applied retroactively.

The owner further asgerts that, as the Petition for
deregulation had been filed prior to the June 14, 2019 effective
date of HSTPA, the RA‘s Order should not have denied the Petition
for High-Rent/High-Income deregulation; that, contrary to the Rent
Administrator‘s Order, prospective repeal does not prevent DHCR
from issuing orders relating to pending proceedings based on pre-
existing facts; that the rent agency must process the Petition for
High-Rent/High-Income deregulation on the merits; and that Courts
have routinely held that, where an administrative agency
deliberately or negligently delays processing an application,
there 1is a right to have the application processed under the
previous law {(citation omitted).

Finally, the owner asserts that, following the April 2, 2020
decision by the Court of Appeals in Matter of Regina Metro. Co.,
LLC v New York State Div. of Hous. & Community Renewal, 35 NY3d
332 (2020], DHCR's denial Order must be rescinded; that the owner’s
Petition for deregulation should be reopened; that, in Regina, the
Court of Appeals held that retroactive application of Part F of
the HSTPA violates the owner’s due process rights under the New
York and Federal Constitutions; that, although the Court in Regina
addressed only the retroactive application of the overcharge
provisions, the Court’s reasoning should also be applied to the
instant luxury deregulation proceeding; that the application of
Regina to one provision of HSTPA but not others defies reason;
that, by denying the owner’'s Petition, DHCR applied HSTPA to
conditions that occurred prior to the passage of HSTPA; and that
this type of retroactive application unjustly penalizes the owner,
in the same manner as the Court warned against in Regina.

2
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After a careful consideration of the evidence of record, the
Commissioner finds that the owner's petition should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall’ take effect immediately. (See HSTPA, Part “D”
§8 and Part “Q* §8). The Legislature made a subsequent
clarification as to the effect of Part *“D” as it made an explicit
exception in the “clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, then that apartment is noc longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes that, as of June 14, 2019, no
deregulation order had been issued for this subject apartment and
the subject apartment was under the jurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the August 29, 2019 Order and for a determination based upon the
merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income deregulation for
an apartment'that was rent stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determination
is on the merits as the rent agency is precluded from determining
that the subject apartment is High-Rent/High-Income deregulated as
there is no longer any standard under Rent Stabilization that
permits the review that petitioner is seeking. See West 7%th LLC
v. New York State Div. of Housing & Cmty. Renewal, (Index No.:
158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York Coc. May 19,
2021) (wherein the Court found that “DHCR does not have the
statutory authority to process deregulation petitions after June
14, 2019"”). See also Matter of 160 E. 84th St. Assocs. LLC v. N.Y,
State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229, § 1,
202 A.D.3d 610, 611, 159 N.Y.S.3d 845, 845 (App. Div. 1lst Dept.).

The application of HSTPA to this matter is not based upon the
independent judgment of DHCR but, rather, it is pursuant to the
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plain text in HSTPA, and DHCR is statutorily obliged to apply HSTPA
to these cases. HSTPA specifically stated that the law is to “take
effect immediately” and that “if an apartment remains rent
regulated on.or after June 14, 2019, then that apartment is no
longer subject to the statutory prov151ons of hlgh rent/high income
deregulation.”

The Commissioner rejects petitioner’'s assertions that the
RA’'s retroactive application of HSTPA was 1improper. The
Commissioner notes that the New York Court of Appeals decision in
Matter of Regina, does not -apply to High-Rent/High-Income
deregulation cases. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisions
which created additional liability for owners and. eliminated a
four-year safe harbor for that llablllty contained in' Part F of
HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We
address the new 1legislation only to determine
whether certain Part F amendments...must ke applied
retroactively....We conclude that the overcharge
calculation amendments cannot be applied...to
overcharges that occurred prior to their enactment...”

There is no such liability created here and no retrdactive
liability. See supra Matter of 160 E. 84th St. Assoc¢s. LLC
{(wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part “D“ "affect[ed] only the propriety
of prospective relief . . . [and] ha(d] no potentially problematic
retroactive effect”).

The fact that the 2019 Petition would have been determined
based on tenant’s income in 2017-2018, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content' of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v DHCR, 257 A.D.2d 391 (1st
Dept. 1999), aff’'d 94 N.Y.2d 851 (1999).

There can also be no remedy based on any assertion of denial
of due process based on a “delay” in processing the owner's
applications for high income/high rent deregulation. The
Commissioner notes that the owner filed this petition for high



Administrative Review Docket No. HV4101lS50RO

income/high rent deregulation on June 13, 2019, which was one day
before HSTPA was enacted. As such, there was no inordinate delay.
Even where there had been delay, the Appellate Court in Matter of
Partnership 92 LP and Bldg Mgt Co Inc v NY State Division of
Housing and Community Renewal,46 A.D.3d 425(1st Dept. 2007) aff’d
13 N.Y.2d 859 (2008) has noted that the express and explicit
command of the legislature shall control.

DHCR could not have predicted the express language of any
potential modifications that could be encompassed by HSTPA and how
they would impact this application for high rent/high income
deregulation. Moreover, even where remedies based on delay have
been made available, such delay must be deliberate or negligent in
anticipation of a change of statute. See Matter of IG Second
Generation Partners L.P. v N.Y. State Div. of Hous. & Community
Renewal, 10 N.Y.3d 474 (2008) (New York Court of Appeals refused
to award remedies for an alleged delay =ince i1t was not proven
that the delay resulted £from DHCR’s negligent or deliberate
conduct) .

The Commissioner notes that DHCR continued to process luxury
deregulation cases in the ordinary course of business at the RA’'s
level in 2019. (See RA Docket No. HQ410001LD, wherein the RA issued
an Order on June 12, 2019). Moreover, the expiration of the time
periods prescribed by the applicable luxury deregulation sections
of the Code, shall not divest the agency of its authority to
process petitions and to issue determinations. See Dworman v NYS
Div of Housing and Community Renewal, 94 NY2d 359 (1999). As such,
the expiration of the time periods asserted by the petitioner for
processing deregulation petitions .did not divest the agency from
issuing the August 29, 2019 Order, which under the clear direction
of the legislature was now required to be dismissed and, absent
evidence of negligence, did not constitute unreasonable delay. See
Schutt v NYS Division of Housing and Community Renewal, 278 A.D.2d
58 (1°t Dept. 2000).

Contrary to petitioner’s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized units could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR’s granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner’'s due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.
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The Commissioner notes that the rent agency does not and would
not declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owner’'s due process rights under the New York
and Federal Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 {EDNY Sep. 30, 2020, No. 19-cv-
4087) (EK) (RLM) (Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA's repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric Komitee, stated in his
decision that “no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to violate the
Censtitution...rent regulations have now been the subject of
almost a hundred vyears of case law.” Supra Community Hous.
Improvement Program v City of NY et al.

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 (1961), appeal dismissed 369 U.S. 795 (1262)
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. 1In this matter, the owner
cannot identify any vested property interest in the continued
processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner further points out that agency records
indicate that the owner renewed the tenant’s lease for the term of
March 15, 2018 through March 14, 2020, Prior to HSTPA, RSL §26-
504.3 conditioned High-Rent/High-Income deregulation on the
expiration of an existing lease. The condition was something that
existed when the owner filed its application and was something
that the owner was, or should have been, well aware of. Given
that the granting of the Petition £for High-Income/High-Rent
deregulation was contingent on the expiration of the lease, any
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deregulation order issued prior to June 14, 2019, would not have
been effective because the current lease in effect expired after
the passage of HSTPA. See Matter of 160 E. 84th St. Assocs. LLC v.
N.Y. State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229,
9 1, 202 A.D.34 610, 611, 159 N.Y.S.3d 845, 846 (App. Div. 1st
Dept.) (DHCR’s explanatory addenda explained the effect of HSTPA
part D which prohibited the deregulation of units with leases
expiring after June 14, 2019 and the statute “affected only the
propriety of prospective relief . . . and had no potential
problematic retroactive effect”) .

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant Rent Regulatory
Laws and Regulations, it is

ORDERED, that the petition be, and the same hereby is, denied.

ISSUED:

0CT03 22

"“M =" - =
Woody Pascal
Deputy Commissicner
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petition was negligent or willful; that the law at the time the
High-Rent/High-Income deregulation Petition was filed should be
applied; that the RA was reguired to have processed the petition
on the merits because, if the apartment met the requirements for
High-Rent/High-Income deregulation, the apartment, pursuant to the
Rent Stabilization Law (RSL), would have become deregulated prior
to the effective date of HSTPA; that the RA’s retroactive
application of HSTPA viclated the owner’s. constitutional rights
and was contrary to the intent of the Legislature; and that the
RA’'s retroactive application of HSTPA was improper based upon
DHCR's delay in processing the deregulation Petition.

After a careful consideration of the evidence of record, the
Commissioner finds that the owner’s petition should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. (See HSTPA, Part "D”
§8 and Part “"Q" §8). The Legislature made a subsequent
clarification as to the effect of Part “D” as it made an explicit
exception in the “clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, that apartment is no longer subject to the
statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioconer notes, as of June 14, 2019, no
deregulaticn order had been issued for the subject apartment and
the subject apartment was under the jurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes the owner seeks a revocation of the
November 13, 2019 Order and for a determination based upon the
merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income rent deregulation
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for an apartment that was rent stabilized as of June 14, 20189.
HSTPA creates a bright 1line test for which apartments were
deregulated and those that could no longer be deregulated. This
determination is on the merits as the rent agency is precluded
from determining that the subject apartment is High-Rent/High-
Income deregulated as there is no longer any standard under Rent
Stabilization that permits the review that petitioner is seeking.
See West 79th LLC v. New York State Div. of Housing & Cmty. Renewal,
(Index No.: 158833/2020) {Hon. Carol R. Edmead) (Sup. Ct. New York
Co. May 19, 2021) (wherein the Court found that “DHCR does not have
the statutory authority to process deregulation petitions after
June 14, 2019"). See also Matter of 160 E. B4th St. Assocs. LLC v.
N.Y. State Div. of Hous. & Cmty. Renewal, 202 A.D.3d 610 (App.
Div. 1lst Dept. 2022).

The application of HSTPA to this matter is not based upon the
independent judgment of DHCR but, rather, it is pursuant to the
plain text in HSTPA, and DHCR is statutorily obliged to apply HSTPA
to this case. HSTPA specifically stated that the law is to “take
effect immediately” and that “if an apartment remains rent
regulated on or after June 14, 2019, that apartment is no longer
subject to the statutory provisions of high rent/high income
deregulation.” Supra Matter of 160 E. 84th St. Assocs. LLC.

The Commissioner rejects petitioner’s assertions that the
RA’'s retroactive application of HSTPA was improper. The
Commissioner notes the New York Court of Appeals decision in Matter
of Regina Metro. Co., LLC v. N.Y. State Div. of Hous. & Cmty.
Renewal, 35 N.Y.3d 332 (2020) does not apply to High-Rent/High-
Income deregulation cases. While the Court of Appeals in Matter of
Regina Metro. Co., LLC disallowed the retroactive application of
certain rent overcharge provisions, which created additional
liability for owners, and eliminated a four-year safe harbor for
that liability contained in Part F of the HSTPA, it stated that:

The qguestion we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address
the new legislation only to determine whether certain
Part F amendments...must be applied retroactively....We
conclude that the overcharge calculation amendments
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cannot be applied...to overcharges that occurred prior
to their enactment...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC,
wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part “D” "affect[ed] only the propriety
of prospective relief . . . [and] ha[d] no potentially problematic
retroactive effect”.

The fact that the 2018 Petition would have been determined
based on tenant (s} income in 2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v. N.Y. State Div. of Hous. &
Cmty. Renewal, 257 A.D.2d 391, 683 N.Y.S.2d 76 (App. Div. 1lst Dept.
1999) .

Contrary to petitioner’s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized wunits could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner's due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

There can also be no remedy based on any assertion of denial
of Due Process and based on a “delay” in processing the owner'’s
applications. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the “explanatory addenda” cases where DHCR 1issued such
deregulation orders ({(but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
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Matter of 160 E. 84th St. Assocs. LLC, which held that DHCR's
explanatory addenda explained the effect of HSTPA part D which
prohibited the deregulation of units with leases expiring after
June 14, 2019, and the statute “affected only the propriety of
prospective relief . . . {and] ha(d] no potential problematic
retroactive effect”). Any delay argument is further upended by
the fact that in 2018 a total of 105 apartments of the close to
one million wunits subject to rent regulation were issued
deregulating orders and 52 apartments in 2019. It is noteworthy
that these numbers were consistent between 2018 and half the year
of 2019, further establishing that there was no delay in their
issuance in anticipation of the 2019 legislative change.

The Commissioner further notes, even where there had been
delay, the Appellate Court in Matter of P'ship 92 LP & Bldg. Mgmt.
Co., Inc. v. State of N.Y. Div. of Hous. & Cmty. Renewal, 46 A.D.3d
425 (App. Div. 1st Dept. 2007) has noted the express and explicit
command of the Legislature shall control. Moreover, DHCR could
not have predicted the express language of any potential
modifications that could be encompassed by HSTPA and how they would
impact this application for High-Rent/High-Income deregulation.
Significantly, even where remedies based on delay have been made
available, such delay must be deliberate or negligent in
anticipation of a change of statute. See Matter of IG Second
Generation Partners L.P. v N.Y. State Div. of Hous. & Community
Renewal, 10 N.Y.3d 474 (2008) (Court of Appeals refused to award
remedies for an alleged delay since it was not proven that the
delay resulted from DHCR's negligent or deliberate conduct). .See
also Rudin E. 55th St. LLC v Div. of Hous. & Community Renewal,
2021 NY Slip Op 31576[U], *15 ([Sup Ct, NY County 2021) (Supreme
Court recently rejected an owner’s assertion that “DHCR committed
an unreasonable 1l6-month delay in issuing a deregulation order

Y

The expiration of the time periods prescribed by the
applicable luxury deregulation secticons of the Code, shall not

1 In Rudin E. 55th St. LLC, the Court agreed that the Deputy Commissioner's findings were reascnable
because: 1} the text of RSC § 2531.9 plainly states that the agency "shall not [be] divest[ed] . .
. of its authority to process petitions,” by "[t]he expiration of the time pericds prescribed . .

for [agency] action"; and 2} appellate case law clearly provides that a party claiming
unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conduct." The Court noted that the evidentiary record was devoid of evidence of
negligent or deliberate conduct by DHCR.
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divest DHCR of its authority toc process these petitions and to
issue determinations. See Dworman v NYS Div of Housing and
Community Renewal, 94 NY2d 359 (1999). As such, the expiration of
the time periods asserted by the petitioner for processing this
deregulation Petition did not divest the agency from issuing the
November 13, 2019 Order, which under the clear direction of the
Legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1st
Dept. 2000).

The Commissioner notes that the rent agency does not and would
not declare acts of state law unconstitutional but dees enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owners’ due process rights under the New York
[and Federal] Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 (EDNY ° Sep. 30, 2020, No. 19-cv-
4087) (EK) (RLM) (Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA‘s repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric Komitee, stated in his
decision that “no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to violate the
Constitution...rent regulations have now been the subject of
almost a hundred years of case law.”

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulatiocns,
thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuaticn of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 (1961}, appeal dismissed 369 U.S. 795 (1962)
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. In this matter, the owner
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cannot identify any vested property interest in the continued
- processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Law and Regulations, it is

ORDERED, that the petition be, and the same hereby is, denied.

ISSUED: - oo

0CT 05 X072

“Woody Pascal
Deputy Commissioner
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. On PAR and in the owner’'s supplement, the owner asserts, among
other things, that the RA‘s Order must be reversed as arbitrary,
capricious and unlawful; that DHCR's delay in processing the
petition was negligent or willful; that the law at the time. the
High~Rent/High-Income deregulation Petition was filed should bé_
applied; that the RA was required to have processed the petition
on the merits because, if the apartment met the requirements for
High-Rent/High-Income deregulation, the apartment, pursuant to the
Rent Stabilization Law (RSL), would have become deregulated prior
to the effective date of HSTPA; that' the RA’'s retroactive
application of HSTPA violated the owner’s constitutional rights
and was contrary to the intent of the Legislature; and that the
RA's retroactive application of HSTPA was improper based upon
DHCR'’s delay in processing the deregulation Petition.

After a careful consideration of the evidence of record, the
Commissioner finds that the owner’s petition should be denied.

-On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the,. Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. (See HSTPA, Part “D”
§8 - and Part “Q” §8). The Legislature made a subsequent
clarification as to the effect of Part “D” as it made an explicit
exception in the “clean up” legislaticn (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’'s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2018, that apartment is no longer subject to the
statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes, as of June 14, 201%, no
deregulation order had been issued for the subject apartment and
the subject apartment was under the jurlsdlctlon of the Rent
Stabilization Laws and Regulations.
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The Commissioner notes the owner seeks a revocation of the
November 13, 2019, Order and for a determination based upon the
merits. The Commissioner finds that HSTPA does .not provide any
exception to the repeal of High-Rent/High-Income rent deregulation
for an apartment that was rent stabilized ags of June 14, 2019.
HSTPA creates a bright. line test for which apartments were
deregulated and those that could no longer be deregulated. This
determination is on'the merits as the rent agency is precluded
from determining that the subject apartment is High-Rent/High-
Income deregulated as there is no longer any standard under Rent
Stabilization that permits the review that petitioner is seeking.
See West 79th LLC v. New York State Div. of Housing & Cmty. Renewal,
(Index No.: 158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York
Co. May 19, 2021) (wherein the Court found that “*DHCR does not have
the 'statutory authority to process deregqulation petitions after
June 14, 2019"). See also Matter of 160 E. 84th St. Assocs. LLC v.
N.Y. State Div. of Hous. & Cmty. Renewal, 202 A.D.3d 610 (App.
Div.. 1lst Dept. 2022).

The application of HSTPA to this matter is not based upon the
independent judgment of DHCR but, rather, it is pursuant to the
plain text in HSTPA, and DHCR is statutorily obliged to apply HSTPA
to .this case. HSTPA specifically stated that the law is to “take
effect immediately” and that “if an apartment remains rent
regulated on or after June 14, 2019, that apartment is no longer
subject to the statutory provisions of high rent/high income
deregulation.” Supra Matter of 160 E. 84th St. Assocs. LLC.

The Commissioner rejects petitioner’s assertions that the
- RA's retroactive application of HSTPA was improper. The
Commissioner notes the New York Court of Appeals decision in Matter
of Regina Metro. Co., LLC v. N.Y. State Div. of Hous. & Cmty.
Renewal, 35 N.Y.3d 332 (2020) does not apply to High-Rent/High-
Income deregulation cases. While the Court of Appeals in Matter of
Regina Metro. Co., LLC disallowed the retroactive application of
certain rent overcharge provisions, which created additional
liability for owners, and eliminated a four-year safe harbor for
that liability contained in Part F of the HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address



Administrative Review Docket No. HX410098RO

the new legislation only to determine whether certsin

Part F amendments...must be applied retroactively....We
conclude that the overcharge calculation amendments
cannot be applied...to overcharges that occurred prior -

to - their enactment...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC,
wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part “D” "affect[ed] only the propriety
of prospective relief . . . [and] ha([d] no potentially problematic
retreactive effect”,

The fact that the 2018 Petition would have been determined
based on tenant(s) income in 2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v. N.Y. State Div. of Hous. &
Cmty. Renewal, 257 A.D.2d 391, 683 N.Y.S.2d 76 {(App. Div. lst Dept.
1999} .

~ Contrary to petitioner’s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
chafiged so that rent stabilized units could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR’s granting such' applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner'’s due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

The Commissioner further points out agency records indicate
that, the owner renewed the tenant's lease for the term of Cctober
1, 2017, through September 30, 2019. Prior to HSTPA, RSL §26-504.3
conditioned High-Rent/High-Income deregulation on the expiration
of an existing lease. The condition was something that existed
when the owner filed its application and was something that the
owner was, or should have beern, well aware of. Given that the
granting of the petition for High-Rent/High-Income deregulation
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was contingent on the expiration of the lease, any deregulation
order issued prior to June 14, 2019, would not have been effective,

because the current lease in effect expired after the passage of
HSTPA. See supra Matter of 160 E. 84th St. Assocs. LLC (DHCR'’s
explanatory addenda explained the effect of HSTPA part D which
pronibited the deregulation of units with leases expiring after-
June 14, 2019, and the statute “affected only the propriety of

prospective relief . . . [and] hal[d] no potential problematic
retroactive effect”).

There can also be no remedy based on any assertion of denial
of Due Process and based on a “delay" in processing the owner's
applications. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over . the ™“explanatory addenda” cases where DHCR issued such
deregulation orders (but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
Matter of 160 E. 84th 8t. Assocs. LLC, which held that DHCR's
explanatory addenda explained the effect of HSTPA part D which
prohibited the deregulation of units with leases expiring after
June 14, 2019, and the statute “affected only the propriety .of
prospective relief . . . {and] ha[d] no potential problematic
retroactive effect”). Any delay argument is further upended by
the ‘fact that in 2018 a total of 105 apartments of the close to
one million wunits subject to rent regulation were issued
deregulating orders and 52 apartments in 2019. It is noteworthy
that these numbers were consistent between 2018 and half the year
of 2019, further establishing that there was no delay in their
issuance in anticipation of the 2019 legislative change.

The Commissioner further notes, even where there had been
delay, the Appellate Court in Matter of P'ship 92 LP & Bldg. Mgmt.
Co., Inc. v. State of N.¥Y. Div. of Hous. & Cmty. Renewal, 46 A.D.3d
425 (App. Div. lst Dept. 2007) has noted the express and explicit
command of the Legislature shall control. Moreover, DHCR could
not have predicted the express language o©of any potential
modifications that could be encompassed by HSTPA and how they would
impact this application for High-Rent/High-Income deregulation.
Significantly, even where remedies based on delay have been made
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available, such delay must be deliberate or negligent in
anticipation of a change of statute. See Matter of IG Second
Generation Partners L.P. v N.Y. State Div. of Hous. & Community
Renewal, 10 N.Y.3d 474 (2008) (Court of Appeals refused to award
remedies for an alleged delay since it was not proven that the
delay resulted from DHCR’s negligent or deliberate conduct). See
also Rudin E. 55th St. LLC v Div. of Hous. & Community Renewal,
2021 NY Slip Op 31576[U], *15 ([Sup Ct, NY County 2021) (Supreme
Court recently rejected an owner's assertion that “DHCR committed
an unreasonable 1lé6-month delay in issuing a deregulation order

.H).l

The expiration of the time periods prescribed by the
applicable luxury deregulation sections of the Code, shall not
divest DHCR of its authority to process these petitions and. to
issue determinations. See Dworman v NYS Div of Housing and
Community Renewal, 94 NY2d 359 (1999). As such, the expiration of
the-time: periods asserted by the petitioner for processing this
deregulation Petition did not divest the agency from issuing the
November 13, 2019 Order, which under the clear direction of the
Legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v_NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1st
Dept. 2000).

The Commissioner notes that the rent agency does not and would
not-declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owners’ due process rights under the New York
[and Federal] Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 (EDNY Sep. 30, 2020, No. 19-cv-
4087) (EK) (RLM) (Appeal pending}, the Court dismissed all claims
against New York State and DHCR which sought to challenge the

1 In Rudin E. 55th St. LLC, the Court agreed that the Deputy Commissioner's findings were reasonable

because: 1) the rext of RSC § 2531.9 plainly states that the agency "shall not [be] divestied]

. of its authority to process petitions,™ by "[t)lhe expiration of the time periods prescribed . .
for (agency]l action"; and 2} appellate case law clearly provides that a party claiming

unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent

or deliberate conduct.” The Court noted that the evidentiary record was devoid of evidence of

negligent or deliberate conduct by DHCR.
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validity of HSTPA's repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric Komitee, stated in his
decision that “no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to viclate the
Constitution...rent regulations have now been the subject of
almost a hundred years of case law.”

The Commissioner also notes that no party has a vested right
to any -remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 (1961), appeal dismissed 369 U.S. 795 (1962)
held that an owner does not have an interest in any particular
rule of 'the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. 1In this matter, the owner
carinot identify any vested property interest in the continued
processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit,

THEREFORE, in accordance with the relevant provisions of the Rent
Stabkilization Law and Regulations, it is

ORDERED, that the petition be, and the same hereby is, denied.

o2

- mﬂ—. x =1
Woody Pascal
Deputy Commissioner

ISSUED:

0CT 11 2022
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capricious and unlawful; that DHCR's delay in processing the
petition was negligent or willful; that the law at the time the
High-Rent/High-Income deregulation Petition was filed should be
applied; that the RA was required to have processed the petition
on the merits because, if the apartment met the requirements for
High-Rent/High-Income deregulation, the apartment, pursuant to the
Rent Stabilization Law (RSL), would have become deregulated prior
to the effective date of HSTPA; that the RA’s retroactive
application of HSTPA violated the owner’s constitutional rights
and was contrary to the intent of the Legislature; and that the
RA‘s retroactive application of HSTPA was improper based wupon
DHCR's delay in processing the deregulation Petition.

After a careful consideration of the evidence of record, the
Commissioner finds that the owner’s petiticn should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
{Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income,
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. (See HSTPA, Part "D”
§8 , and Part “Q" §8). The Legislature made a subsequent
clarification as to the effect of Part “D¥ as it made an explicit
exception in the “clean up” legislation {Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’'s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, that apartment is no longer subject to the
statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes, as of June 14, 2019, no
derequlation order had been issued for the subject apartment and
the subject apartment was under the jurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes the owner seeks a revocation of the
November 13, 2019, Order and for a determination based upon the
merits. The Commissioner finds that HSTPA does not provide any
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exception to the repeal of High-Rent/High-Income rent deregulation
for an apartment that was rent stabilized as of June 14, 2019.
HSTPA creates a bright 1line test for which apartments were
deregulated and those that could no longer be deregulated. This
determination is on the merits as the rent agency is precluded
from determining that the subject apartment is High-Rent/High-
Income deregulated as there is no longer any standard under Rent
Stabilization that permits the review that petiticner is seeking.
See West 79th LLC v. New York State Div. of Housing & Cmty. Renewal,
(Index No.: 158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York
Co. May 19, 2021) (wherein the Court found that “DHCR does not have
the statutory authority to process deregulation petitions after
June 14, 2019”). See also Matter of 160 E. 84th St. Assocs. LLC v.
N.Y. State Div. of Hous. & Cmty. Renewal, 202 A.D.3d 610 (App.
Div. 1st Dept. 2022).

The application of HSTPA to this matter is not based upon the
independent judgment of DHCR but, rather, it is pursuant to the
plain text in HSTPA, and DHCR is statutorily obliged to apply HSTPA
to this case. HSTPA specifically stated that the law is to “take
effect immediately” and that "“if an apartment remains rent
regulated on or after June 14, 2019, that apartment is no longer
subject to the statutory provisions of high rent/high income
deregulation.” Supra Matter of 160 E. 84th St. Assocs. LLC.

The Commissioner rejects petitioner’s assertions that the
RA’s retroactive application of HSTPA was improper. The
Commissioner notes the New York Court of Appeals decision in Matter
of Regina Metreo. Co., LLC v. N.Y. State Div. of Hous. & Cmty.
Renewal, 35 N.Y.3d 332 (2020) does not apply to High-Rent/High-
Income deregulation cases. While the Court of Appeals in Matter of
Regina Metro. Co., LLC disallowed the retroactive application of
certain rent overcharge provisions, which created additional
liability for owners, and eliminated a four-year safe harbor for
that liability contained in Part F of the HSTPA, it stated that:

The guestion we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address
the new legislation only to determine whether certain
Part F amendments...must be applied retrocactively....We
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conclude that the overcharge calculation amendments
cannot be applied...to overcharges that occurred prior
to their enactment...”

. There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC,
wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part *“D” "affect[ed] only the propriety
of prospective relief . . . [and] ha(d] no potentially problematic
retroactive effect”. :

The fact that the 2018 Petition would have been determined
based on tenant(s) income in 2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregqulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v. N.Y. State Div. of Hous. &
Cmty. Renewal, 257 A.D.2d 391, 683 N.Y.S.2d 76 (App. Div. lst Dept.
1999).

Contrary to petiticoner’s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 201%, the law
changed so that rent stabilized wunits could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR’'s granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner’'s due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

There can also be no remedy based on any assertion of denial
of Due Process and based on a “delay” in processing the owner’s
applications. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the “explanatory addenda” cases where DHCR issued such
deregulation orders (but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
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that DHCR was not withholding its issuance of determinations. See
Matter of 160 E. 84th St. Assccs.. LLC, which held that DHCR’s
explanatory addenda explained 'the effect of HSTPA part D which
prohibited the deregulation of units with leases expiring after
June 14, 2019, and the statute “affected only the propriety of
prospective relief . . . [and] hald]l] no potential problematic
retroactive effect”). Any delay argument is further upended by
the fact that in 2018 a total of 105 apartments of the close to
one million wunits subject to rent regulation were issued
deregulating orders and 52 apartments in 2019. It is noteworthy
that these numbers were consistent between 2018 and half the year
of 2019, further establishing that there was no delay in their
igsuance in anticipation of the 2019 legislative change.

The Commissioner further notes, even where there had been
delay, the Appellate Court in Matter of P'ship 92 LP & Bldg. Mgmt.
Co., Inc. v. State of N.Y¥. Div. of Hous. & Cmty. Renewal, 46 A.D.3d
425 (App. Div. 1lst Dept. 2007) has noted the express and explicit
command of the Legislature shall control. Moreover, DHCR could
not have predicted the express language of any potential
modifications that could be encompassed by HSTPA and how they would
impact this application for High-Rent/High-Income deregulation.
Significantly, even where remedies based on delay have been made
available, such delay must be deliberate or negligent in
anticipation of a change of statute. See Matter of IG Second
Generation Partners L.P. v N.Y. State Div. of Hous. & Community
Renewal, 10 N.Y.3d 474 (2008) {(Court of Appeals refused to award
remedies for an alleged delay since it was not proven that the
delay resulted from DHCR’s negligent or deliberate conduct). See
also Rudin E. 55th St. LLC v Div. of Hous. & Community Renewal,
2021 NY Slip Op 31%76[U]l, *1S5 ([Sup Ct, NY County 2021) (Supreme
Court recently rejected an owner's assertion that “DHCR committed
an unreascnable 1l6-month delay in issuing a deregulation order

L)

1 In Rudin E. 55th St. LLC, the Court agreed that the Deputy Commissioner’'s findings were reasonable

because: 1) cthe text of RSC § 2531.9 plainly states that the agency "shall not [be] divest[ed]

. of lts authority te process petitions," by "[tlhe expiration of the time periods prescribed . .
for [agency] action"; and 2} appellate case law clearly provides that & party claiming

unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent

or deliberate conduct." The Court noted that the evidentiary record was devoid of evidence of

negligent or deliberate conduct by DHCR.
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The expiration of the time periods prescribed by the
applicable luxury deregulation sections of the Code, shall not
divest DHCR of its authority to process these petitions and to
issue determinations. See Dworman v NYS Div of Housing and
Community Renewal, 94 NY2d 359 (1999). As such, the expiration of
the time periods asserted by the petitioner for processing this
deregulation Petition did not divest the agency from issuing the
November 13, 2019 Order, which under the clear direction of the
Legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasconable delay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1st
Dept. 2000) .

The Commissioner notes that the rent agency does not and would
not. declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owners’' due process rights under the New York
[and Federal] Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as -enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 {EDNY Sep. 30, 2020, No. 18-cv-
4087) (EK) (RLM) {Appeal pending}, the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA's repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric Komitee, stated in his
decision that “no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to violate the
Constitution...rent regulations have now been the subject of
almost a hundred years of case law.”

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 (1961), appeal dismissed 369 U.S. 795 (1962}
held that an owner does not have an interest in any particular
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rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. In this matter, the owner
cannot identify any vested property interest in the continued
processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner notes that the owner filed a 2017 petition
which was assigned Docket number FQ410329LD. According to agency
records, the 2017 application was processed in the normal course
of agency business, and it was determined that the tenant’s annual
income in the preceding two years (2015 and 2016) did not exceed
the threshold of $200,000.00. The Order denying the 2017 petition
was 1ssued on May 30, 2019. The Commissioner finds that it was
reasonable for the Rent Administratcr to process the 2017
application first and make a finding on that Petition before
processing the 2018 Petition. The Commissioner also notes that
the essential facts in the owner‘'s 2017 and 2018 applications
overlap given that both applications required this agency to
confirm with the New York Department of Tax and Finance whether
the tenant’'s income exceeded $200,000.00 in 2016. The Owner was
specifically advised in the FQ410329LD Order that a 2018 Petiticn
would also be denied given that the tenant’s income was below the
threshold in 2016.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFQRE, in accordance with the relevant provisions of the Rent
Stabilization Law and Regulations, it is

ORDERED, that the petition be, and the same hereby is, denied.

TARER. ]

e .

Woody Pascal
Deputy Commissioner
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High-Rent/High-Income deregulation Petition was filed should be
applied; that the RA was required to have processed the petition
on the merits because, if the apartment met the reguirements for
High-Rent/High-Income deregulation, the apartment, pursuant to the
Rent Stabilization Law (RSL), would have become deregulated prior
to the effective date of HSTPA; that the RA“s retroactive
application of HSTPA viclated the owner’s constitutional rights
and was contrary to the intent of the Legisilature; and that the
RA's retroactive application of HSTPA was improper based upon
DHCR's delay in processing the deregulation Petition.

The Commissioner denies the PAR.

On June 14, 2019, the New York State Legislature enacted HSTPA
which repealed the provisions of the Rent Stabilization Law which
allowed for deregulation of apartments based upon high rent and
high income. The statute further provides that the provisions for
the repeal of deregulations shall take effect immediately. {See
HSTPA, Part “D” § 8 and Part "“Q" §8). The Legislature made a
subsequent clarification as to the effect of Part “D” as it made
an explicit exception in the “clean up” legislation (Chapter 38 of
the Laws of 2019) for units which had been lawfully derequlated
prior to the effective date of HSTPA. Pursuant to HSTPA, a
lawfully deregulated unit on the effective date of HSTPA remains
deregulated. The Commissioner rejects the owner’s assertion that
HSTPA should not apply to this proceeding. If an apartment remains
regulated on or after June 14, 2019, then that apartment is no
longer subject to the statutory provisions of High Rent/High Income
deregulation, as those statutes have been repealed by the
legislature in passing HSTPA. The Commissioner notes that, as of
June 14, 2019, no deregulation order had been issued for the
subject apartment and the subject apartment was under the
jurisdiction of the Rent Stabilization Law and Code.

The Commissioner notes that the owner seeks a revocation of
the RA's November 13, 2019 order and for determination based upon
the merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income rent deregulation
for an apartment that was rent-stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determinatiocn
is on the merits as the rent agency is precluded from determining
that the subject apartment is High-Rent/High-Income rent
deregulated, as there are no longer any standards under Rent
Regulatory Laws and Regulations that permits the review that
petitioner is seeking. See West 79th LLC v. New York State Div. of

2
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Housing & Comty. Renewal, (Index No. 15833/2020) (Hon. Carol R.
Edmead ) {(Sup. Ct, NY Ct., May 19, 2021 (wherein the Court found
that “DHCR does not have the statutory authority to process
deregulation petitions after June 14, 2019”) See also Matter of
160 E. B4th St. Assocs. LLC v. New York State Div. of Housing &
Comty. Renewal, 2022 NY Slip Op 01229, § 1, 202 A.D. 3d 610, 611.
159 N.Y.S. 3d 845, 845 (App. Div. 1st Dept.). -

The application of HSTPA to this matter is not based upon the
independent judgment of the rent agency, but, rather, is pursuant
to the plain text in HSTPA, and DHCR is statutorily obliged to
apply HSTPA to this case. HSTPA specifically states that the law
is to “take effect immediately” and that “if an apartment remains
rent regulated on or after June 14, 2019, then that apartment is
no longer subject to the statutory provisions of high rent/high
income deregulation.” '

The Commissioner rejects petitioner’s assertion that the RA's
retroactive application of HSTPA was improper. The Commissioner
notes that the New York Court of Appeals decision in Regina Metro.
Co., LLC v New York State Div. of Hous. & Community Renewal 35
N.Y.3& 332(2020) does not apply to High Rent/High Income
deregulation case. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisions
which created additional liability for owners and eliminated a
four-year safe harbor for that liability contained in Part F of
HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective applicaticn
of any portion of the HSTPA, including Part F. We address
the new legislation only to determine whether certain
Part F amendments...must be applied retroactively...We
conclude that the overcharge calculation amendments
cannot be applied...to overcharges that occurred prior
to their enactment...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assoc. LLC (wherein
the Appellate Division, First Department, stated that "“the
application of HSTPA Part “D” affectled} only the propriety of
prospective relief..[and] hal[d) no potentially problematic
retroactive effect”}.

The fact that the 2018 Petition would have been determined
based on tenant’s income in 2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
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could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v DHCR, 257 A.D.2d 391 (1st

Dept. 1999), aff’d 94 N.Y.2d 851 (1999). ‘

There can also be no remedy based on any assertion of denial
of due process based on a “delay” in processing the owner’'s
application. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the ‘“explanatory addenda” cases where DHCR issued such
derequlation orders (but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
In the Matter of 160 E. 84th Steet Assoc LLC, et al. v. New York
State Division of Housing and Community Renewal, 2022 N.Y. App.
Div. LEXIS 1243, 2022 NY Slip Op 01229, aff'g 87th Street Sherry
Assoc LLC v DHCR, N.Y. Co. Index No. 153999/2020 (Edmead, J.
12/22/20) (DHCR's explanatory addenda explained the effect of HSTPA
part D which prohibited the deregulation of units with leases
expiring after June 14, 2019 and the statute “affected only the
propriety of prospective relief . . . and had no potential
problematic retroactive effect”). Any delay argument is further
upended by the fact that in 2018 a total of 105 apartments of the
close to one million units subject to rent regulation were issued
deregulating orders and 52 apartments in 2019. It is noteworthy
that these numbers were consistent between 2018 and half the year
of 2019, further establishing that there was no delay in their
issuance in anticipation of the 2019 legislative change.

The Commissioner further notes that, even where there had
been delay, the Appellate Court in Matter of Partnership 92 LP and
Bldg Mgt Co Inc v NY State Division of Housing and Community
Renewal,46 A.D.3d 425(1st Dept. 2007) aff'd 13 N.Y.3d 859 (2008)
has noted that the express and explicit command of the legislature
shall control. Moreover, DHCR could not have predicted the express
language of any potential modifications that could be encompassed
by HSTPA and how they would impact this application for High-
Rent/High-Income deregulation. Significantly, even where remedies
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y. State Div.

4
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of Hous. & Community Renewal, 10 N.Y.3d 474 (2008} (Court of
Appeals refused to award remedies for an alleged delay since it
was not proven that the delay resulted from DHCR's negligent or
deliberate conduct). See also Rudin E. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576 (U}, ¥15 [Sup Ct,
NY County 2021) (Supreme Court recently rejected an owner's
assertion that "DHCR committed an unreasocnable 16-month delay in
issuing a deregulation order . . .").1

The expiration of the time period prescribed by the applicable
luxury deregulation sections of the Code, shall not divest DHCR of
its authority to process these petitions and tc issue
determinations. See Dworman v NYS Div of Housing and Community
Renewal, 94 NY2d 2359 (1999). As such, the expiration of the time
periods asserted by the petitioner for processing this
deregulation petition did not divest DHCR from issuing the November
13, 2019 Order, which under the clear direction of the legislature
was now required to be dismissed and, absent evidence of
negligence, did not constitute unreasonable delay. See Schutt v
NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1st
Dept. 2000).

The Commissioner notes that the rent agency does not and would
net declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that

HSTPA violates the owners' due process rights under the New York
[and Federal] Constitutions. However, the Commissicner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 (EDNY Sep. 30, 2020, No. 19-cv-
4087) (EK) (RLM) (Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA’'s repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric Komitee, stated in his
decision that “no precedent binding on this Court has ever found

1 In Rudin E. 55th St. LLC, the Court agreed that the Deputy Commissioner's
findings were reascnable because: 1) the text of RS5C § 2531.9 plainly states
that the agency "shall not [be] divest[ed] . . . of its authority to process
petitions," by "[t]lhe expiration of the time periods prescribed . . . for
[agency] action”; and 2) appellate case law clearly provides that a party
claiming unreasonable delay bears the burden of demonstrating that it was "the
result of DHCR's negligent or deliberate conduct." The Court noted that the
evidentiary record was devoid of evidence of negligent or deliberate conduct by
DHCR.
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any provision of a rent-stabilization statute to violate the
Constitution...rent regulations have now been the subject of
almost a hundred years of case law.” .

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 (1961), appeal dismissed 369 U.S. 795 (1962)
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. In this matter, the owner
cannot identify any vested property interest in the continued
processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant Rent Regulatory
Laws and Regulations, it is

ORDERED, that the owner’s petition be, and the same hereby
ig, denied; and that the Rent Administrator’s order be, and the
same hereby ig, affirmed.

ISSUED

0CT 11

Woody Pascal
Deputy Commissioner
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In preparing your papers, please cite the Administrative Review Docket Number which appears on
the front page of the attached order. If you file an Article 78 appeal, the law requires that a full copy
of your appeal papers be served on each party including the Division of Housing and Community
Renewal (DHCR), With respect to DHCR, your appeal must be served on DHCR Counsel's office at
641 Lexington Ave, New York, NY 10022,

Note: During the period of the current Covid-19 emergency, as a courtesy, if the Article 78
proceeding is commenced by efiling pursuant to the Court Rules service may be efféctuated, as
limited as follows, by forwarding the court’s email indicating the assignment of the Index Number
and the documents received by the court, i.e., Notice of Petition, Petition, and other efiled documents
to DHCRLegalMail@nyshcr.org. Upon receipt of the complete filings, the receipt of such documents
will be acknowledged by email. Only after such acknowledgement of receipt of such documents

will the service by email be deemed good service on New York State Division of Housing and
Community Renewal (DHCR). DHCR is not the agent for service for any other entity of the State of
New York or any third party. In addition, the Attorney General must be served at 28 Liberty Street,
18th Floor, New York, NY 10005. Since Article 78 proceedings take place in the Supreme Court, it is
advisable that you consult legal counsel.

There is no other method of appeal.
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for such an order is dismissed.

On PAR and in the owner’s supplement, the owner asserts, among
other things, that the RA’s Order must be reversed as arbitrary,
capricious and unlawful; . that DHCR’s delay in processing the
petition was negligent or willful; that the law at the time the
High-Rent/High-Income deregulation Petition was filed should be
applied; that the RA was required to have processed the petition
on the merits because, if the apartment met the requirements for
High-Rent/High-Income deregulation, the apartment, pursuant to the
Rent Stabilization Law (RSL), would have become deregulated prior
to the effective date of HSTPA; that the RA's retroactive
application of HSTPA violated the owner’'s constitutional rights
and was contrary to the intent of the Legislature; and that the
RA's retroactive application of HSTPA was improper based upon
DHCR’'s delay in processing the deregulation Petition.

After a careful consideration of the evidence of. record, the
Commissioner finds that the.owner’s petition should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
{(Chapter 36 of the Laws. of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisiens for the repeal of
deregulation shall take effect immediately. {(See HSTPA, Part "D”
§8 -and Part “Q" §8). The Legislature made a subsegquent
clarification as to the effect of Part “D” as it made an explicit
exception in the “clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’'s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, that apartment is no longer subject to the
statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes, as of June 14, 2019, no
dereqgulation order had been issued for 'the subject apartment and
the subject apartment was under the jurisdiction of the Rent
Stabilization Laws and Regulations.
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The .Commissioner notes the owner seeks a revocation of the
November 13, 2013f Order and for a determination based upon the
merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income rent deregulation
for an apartment that was rent stabilized as of June 14, 2019.
HSTPA creates a bright 1line test for which apartments were
deregulated and those that could no longer be deregulated. This
determination is on the merits as the rent agency is precluded
from determining that the subject apartment is High-Rent/High-
Income deregulated as there is no longer any standard under Rent
Stabilization that permits the review that petiticoner is seeking.
See West 79th LLC v. New York State Div. of Housing & Cmty. Renewal,
(Index No.: 158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York
Co. May 19, 2021) (wherein the Court ‘found that “DHCR does not have
the statutory authority to process deregulation petitions after
June 14, 2019”). See also Matter of 160 E. 84th St. Assocs. LLC v.
N.Y. State Div. of Hous. & Cmty. Renewal, 202 A.D.3d 610 (App.
Div. 1lst Dept. 2022).

The .application of HSTPA to this matter is not based upon the
independent judgment of DHCR but, rather, it is pursuant to the
plain text in HSTPA, and DHCR is statutorily obliged to apply HSTPA
to+this caseé. HSTPA specifically stated that the law is to “"take
effect immediately” and that “if an apartment remains rent
regulated on or after June 14, 2019, that apartment is no longer
subject to the statutory provisions of high rent/high income
deregulation.” Supra Matter of 160 E. B84th St. Assocs. LLC.

The Commissioner rejects wpetitioner’s assertions that the
RA's retroactive application of HSTPA was improper. The
Commissioner notes the New York Court of Appeals decision in Matter
of Regina Metro. Co., LLC v. N.Y. State Dbiv. of Hous. & Cmty.
Renewal, 35 N.Y.3d 332 (2020) does not apply to High-Rent/High-
Income deregulation cases. While the Court of Appeals in Matter of
Regina Metro. Co., LLC disallowed the retroactive application of
certain rent overcharge provisions, which created additional
liability for owners, and eliminated a four-year safe harbor for
that liability contained in Part F of the HSTPA, it stated that:
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The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address
the new legislation only to determine whether certain
Part F amendments...must be applied retroactively....We
conclude that the overcharge calculation amendments
cannot be applied...to overcharges that occurred prior
. to their enactment...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC,
wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part D" "affect[ed] only the propriety
of prospective relief . . . [and] ha[d] no potentially problematic
retroactive effect”.

The fact that the 2018 Petition would have been determined
based on tenant (s) income in 2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
. could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v. N.Y. State Div. of Hous. &
Cmty. Renewal, 257 A.D.2d 391, 683 N.Y.5.2d 76 (App. Div. 1lst Dept.
1999).

'Contrary to petitioner’s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so ‘that rent stabilized wunits could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner's due
process argument, which is premised on its claim of retroactivity,
is not meritoricus and must be denied.

There can also be no remedy based on any assertion of denial
of Due Process and based on a “delay” in processing the owner's
applications. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
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passage of the HSTPA. Indeed, the various and multiple litigations
over the T“explanatory addenda” cases where DHCR issued such
deregulation orders (but. the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
Matter of 160 E. 84th St. Assocs. LLC, which held that DHCR's
explanatory addenda explained the effect of HSTPA part D which
prohibited the deregulation of units with leases expiring after
June 14, 2019, and the statute “affected only the propriety of
prospective relief . . . [and] ha(d] no potential problematic
retroactive effect”). Any delay argument is further upended by
the fact-that in 2018 a total of 105 apartments of the close to
one million wunits subject to rent regulation were issued
deregulating orders and 52 apartments in 2019. It is noteworthy
that these numbers were consistent between 2018 and half the year
of 2019, further establishing that there was no delay in their
issuance in anticipation of the 2012 legislative change.

- The Commissioner further notes, even where there had been
delay, the Appellate Court in Matter of P'ship 92 LP & Bldg. Mgmt.
Co., Inc. v. State of N.Y. Div. of Hous. & Cmty. Renewal, 46 A.D.3d
425. (App.'Div. 1lst Dept. 2007} has noted the express and explicit
command of the Legislature shall control. Moreover, DHCR could
not have predicted 'the express  /language of any potential
modifications that could be encompassed by HSTPA and how they would
impact. this application for High-Rent/High-Income deregulation.
Significantly, even where remedies based on delay have been made
available, such delay must Dbe deliberate or negligent in
anticipation of a change of statute. See Matter of IG Second
Generation Partners L.P. v N.Y. State Div. of Hous. & Community
Renewal, 10 N.Y.3d 474 (2008) (Court of Appeals refused to award
remedies for an alleged delay since it was not proven that the
delay resulted from DHCR’s negligent or deliberate conduct). See
‘also Rudin E. 55th St. LLC v Div. of Hous. & Community Renewal,
2021 NY Slip Op 31576[uU)], *15 [Sup Ct, NY County 2021) (Supreme
Court recently rejected an owner'’s assertion that “"DHCR committed
an unreasonable 16-month delay in issuing a deregulation order

)

1 In Rudin E, 55th 5t. LLC, the Court agreed that the Deputy Commissioner's findings were reasonable

because: 1} the text of RSC § 2531.9 plainly states that the agency "shall not [be] divest[ed]

. of its authority to process petitions." by "[t)lhe expiration of the time periods prescribed . .
for lagency] action"; and 2} appellate case law clearly provides tha: a party claiming

unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent

5
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The expiration of the time periods prescribed by the
applicable luxury deregulation sections of the Code, shall not
divest DHCR of its authority to process these petitions and to
issue determinations. See Dworman v NYS Div of Housing and
Community Renewal, 94 NY2d 359 (1999). As such, the expiration of .
the time periods asserted by the petitiocner for processing this
deregulation Petition did not divest the agency from issuing the
November 13, 2019 Order, which under the clear direction of the
Legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1s-
Dept. 2000} .

The Commissioner notes that the rent agency does not and would
not declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA -violates the owners’ due process rights under the New York
fand Federal] Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 ({EDNY - Sep. 30, 2020, No. 19-cv-
4087) (EK) (RLM) (Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA's repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric Komitee, stated in his
decision that “no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to violate the
Constitution...rent regulations have now been the subject of
almost a hundred years of case law.”

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’'s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.

or deliberate conduct.” The Court noted that the evidentiary record was devoid of evidence of
negligent or deliberate conduct by DHCR.
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Rent Com., 10 NY2d 263 (1961}, appeal dismissed 369 U.S. 795 (1962)
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
"entitle it to keep the rule unchanged. In this matter, the owner
cannot identify any vested property interest in the continued
processing of its application because the owner- did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Law and Regulations, it is

ORDERED, that the petition be, and the same hereby is, denied.

ISSUED:

0CT 12 707

Woody Pascal
Deputy Commissioner



4

State of New..York

Division of Housing and Community Renewal
Office of Rent Administration

Gertz Plaza, 92-31 Union Hall Street .

Jamaica, NY 11433

Web Site: www.her.ny.gov

Right to Court Appeal

This Deputy Commissioner's order carnibe further appealed by either party, only by filing a
proceeding in court under Article 78 of the Civil Practice Law and Rules seeking judicial review.
The deadline for filing this “Article 78 proceeding" with the courts is within 60 days of the issuance
date of the Deputy Commissioner's order. This 60-day deadline for appeal may be extended by
executive orders at https://governor.ny.gov/executiveorders. No additional time can or will be given.
[n preparing your papers, please cite the Administrative Review Docket Number which appears on
the front page of the attached order. If you file an Article 78 appeal, the law requires that a full copy
of your appeal papers be served on each party including the Division of Housing and Community
Renewal (DHCR). With respect to DHCR, your appeal must be served on DHCR Counsel's office at
641 Lexington Ave, New York, NY 10022.

Note: During the period of the current Covid-19 emergency, as a courtesy, if the Article 78
proceeding is commenced by efiling pursuant to the Court Rules service may be effectuated, as
limited as follows, by forwarding the court's email indicating the assignment of the Index Number
and the documents received by the court, i.e., Notice of Petition, Petition, and other efiled documents
to DHCRLegalMail@nyshcr.org. Upon receipt of the complete filings, the receipt of such documents
will be acknowledged by email. Only after such acknowledgement of receipt of such documents

will the service by email be deemed good service on New York State Division of Housing and
Community Renewal (DHCR). DHCR is not the agent for service for any other entity of the State of
New York or any third party. In addition, the Attorney General must be served at 28 Liberty Street,
18th Floor, New York, NY 10005. Since Article 78 proceedings take place in the Supreme Court, it is
advisable that you consult legal counsel.

There is no other method of appeal.
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On PAR and by supplemental submission, the owner asserts,
among other things, that, had DHCR complied with applicable
mandatory deadlines, this matter would have been concluded prior
to the enactment of HSTPA; that DHCR erred by applying the repeal
of the High-Rent/High-Income deregulation provisions
retroactively; that HSTPA is inapplicable here, where the owner’s
right had already vested; that the New York Court of Appeals
invalidated the retroactive portions of HSTPA in Matter of Regina
Metro. Co., LLC v New York State.Div. of Hous. & Community
Renewal, (35 NY3d 332 [2020]); that HSTPA's repeal of High Rent/High
Income deregulation does not provide for retroactive application;
and that HSTPA does not achieve the Legislature’s intended purpose.

After a careful consideration of the evidence in the record,
the Commissioner finds that the owner’s petition should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation. of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. (See HSTPA, Part *“D”
§8 and Part “Q” §8). The. Legislature made a subsequent
clarification as to the effect of Part “D” as it made an explicit
exception in the “clean up” legislation {Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner'’s assertion that HSTPA should not
apply to this proceeding.' If an apartment remains regulated on or
after June 14, 2019, then that apartment is no longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the Legislature in passing
HSTPA. The Commissioner notes that, as of June 14, 2019, no
deregulation order had been issued for this subject apartment and
the subject apartment was under the jurisdiction of the Rent
. Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the November 13, 2019, Order and for a determination based upon
the merits. The Commissioner finds that HSTPA does not provide
-any exception to the repeal of High-Rent/High-Income deregulation
for apartments that were rent stabilized as of_June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that-could no longer be deregulated. This determination
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is on the merits as the rent agency is precluded from determining
that, this' subject apartment is High-Rent/High-Income deregulated
as there is no longer any standard under Rent Stabilization that
permits the review that petitioner is seeking. See West 79th LLC.
v. New York State Div. of Housing & Cmty. Renewal, (Index No.:
158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York Co. May 19,
2021} (Wherein the Court found that “DHCR "does not have the
statutory authoriﬁy to process deregulation‘pétitions after June
14, 2019"). See also Matter of 160 E. 84t1‘i St. Assocs. LLC v. N.Y.
State Div., of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229, § 1,
202 A.D.3d 610, 611, 159 N.Y.S.3d 845, 845 (App. Div. 1st Dept.).

) The Commissioner rejects petitioner’'s assertions that the
RA‘'s retroactive application of HSTPA was improper. The
Commissioner notes that the New York Court of Appeals decisgion in
Matter of Regina does not - apply to High-Rent/High-Income
deregulation cases. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisions
which created additional liability for owners and eliminated a
four-year safe harbor- - for that liability contained in Part F of
the HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion-of the HSTPA, including Part F. We address
the new legislation only to determine whether certain
Part F amendments...must be applied retroactively...We
conclude that the overcharge calculation amendments
cannot be applied...to overcharges that occurred prior
to their enactmént...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC
(wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part "D” "affect[ed] only the propriety
of prospective relief . . . [and] ha[d] no potentially problematic
retroactive effect”). : -

The fact that this 2018 petition would have been determined
based on the tenant’s income in 2016-2017, events that occurred
before the passage of HSTPA, is of no matter given that this
apartment could not have been deregulated after June 14, 2019,
which is a .prospective determination. The Legislature had the
right to modify the nature and content of deregulation and the
fact that such prospective changes may involve review of antecedent
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events does not make it retroactive. See Pledge -v. DHCR, 257 A.D.2d’
321 (1% Dept. 1999), qff’d 94 N.Y.2d4d 851 (1999).

There can also be no remedy based on any assertion of denial
of due process based on a “delay” 1in processing the owner's
application. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the, “explanatory addenda” cases where DHCR issued such
deregulation orders (but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
supra Matter of 160 E. 84th St. Assocs. LLC (DHCR's ‘explanatory
addenda explained the effect of HSTPA part D which prohibited the
deregulation of units with leases expiring after June 14, 2019 and
the statute “affected only the propriety of prospective relief

and had no potential problematic 'retroactive effect”}. Any
delay argument is further upended by the fact that in 2018 a total
of 105 apartménts of the close to one million units subject to
‘rent regulation were issued deregulating orders and 52 apartments
in 2019. It is noteworthy that these numbers were consistent
between 2018 and half the year of 2019, further establishing that
there was no delay in their issuance in anticipation of the 2019
legislative change. - )

The Commissioner further notes that even where there had been-
delay, the Appellate Court in Matter of Partnership 92 LP and Bldg
Mgt Co Inc v NY State Division.of Housing and Community Renewal, 46
A.D.3d 425{1st Dept. 2007) aff’d 13 N.Y.3d 859 (2008} has noted
that the express and explicit command of the legislature shall
control. Moreover, DHCR c¢ould not have predicted the express
language of any potential modifications that could be encompassed
"by HSTPA and how they would impact this application for High-
Rent/High-Income deregulation. Significantly, even where remedies
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y. State Div.
of Hous. & Community Renewal, 10 N.Y.3d 474 (2008) (Court B of
Appeals refused to award remedies for an alleged delay since it
was not,proven that the delay resulted from DHCR's negligent or
deliberate conduct). See also Rudin E. S5th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576([U], *15 [Sup Ct, -
NY County 2021)(Supreme Court recently rejected an owner's
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assertion that “DHCR committed an.unreasonable l16-month delay in
issuing a deregulation order . . .") .1 '

The expiration of the time period prescribed by the applicable
_luxury deregulation sections of the Code shall not divest the
agency of its authority to process this Petition and to issue the
challenged determination. See Dworman v -NY¥S Div of Housing and
Community Renewal, 94 NY2d 359 (1999). As such, the expiration .of
the time periods asserted by the petitioner for procéssing this -
deregulation petitioh did not divest the agency from issuing the
November 13, 2019, Order which under the clear direction of the
legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute an unreasonable delay. See Schutt
-v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1=t
Dept. 2000).

Contrary to- petitioner’s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized units could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner’'s due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

The Commissioner further points out agency records indicate
that, the owner renewed the tenant’s lease for the term of December
‘1, 2017,  through November 30, 2019. Prior to HSTPA, RSL §26-504.3
conditioned High-Rent/High-Income deregulation on the expiration

-of an existing lease. The condition was something that existed
when the owner filed its application and was something that the
owner was, or should have been, well aware of. Given that the
granting of the pehition for High-Rent/High-Income deregulation
was contingent on the expiration of the lease, any deregulation
order issued prior, to June 14, 2019, would not have been effective,
because the current lease in effect expired after the passage of
HSTPA. See supra Matter of 160 E. 84th St. Assocs. LLC (DHCR's -
explanatory addenda explained the effect of HSTPA. part D which
prohibited the .deregulation of units with leases expiring after

1 In Rudin E. 55th St. LLC, the Court agreed that the Deputy Commissioner's findings were reasonable
because: 1) the text of RSC.§ 2531.9 plainly states that the agency “shall not [be] divest|ed] . .
. of its authority to process petitions," by "[t]he expiration of the time periods prescribed.. .

for [agency] action”; and 2} appellate case law clearly provides that a party claiming
unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conduct." The Court noted that the evidentiary record was devoid of evidence of
negligent or deliberate conduct by DHCR.

1
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June 14, 2019, and the statute "affected only the propriety of
prospective relief . . . [and] ha([d] no potential problematic
retroactive effect”). :

The Commissioner notes that the rent agency does not and would
not declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The applications here are clearly consistent. The owner claims
that the repeal of deregulation provisions constitutes a Taking
under the US Constitution, that it has suffered harm, and that
such repeal lacks a rational basis. However, the Commissioner
notes that there is a strong presumption of constitutionality of
the rent laws as enacted by the New York State Legislature. In
Community Hous. Improvement Program v City of NY et  al, 2020 US
Dist LEXIS 181189, at *34-35 (EDNY Sep. 30, 2020, No. 19-cv-
4087) (EK) (RLM) (Appeal pending}, the Court dismissed an owner's
arguments that HSTPA's provisions are facially invalid based on -
physical. and regqulatory takings claims. The Court also found that
claimants who allege an as applied regulatory takings claim face
a “heavy burden”. )

The Commissioner further rejects petitioner’s contentions
that HSTPA does not achieve the Legislature’s intended purpose.
The Court in Community Hous. Improvement Program v City of NY et
al, found that the legislative purposes and justifications offered
for HSTPA were valid.

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitionerfs claim that the application of
HSTPA deprives the petitioner of due process and constitutes a
taking of property. The petitioner had no vested right in the

continuation of a particular provision of the law or of any policy

or procedure followed by DHCR. The New York Court of Appeals in
I. L. F. Y. Co. v Temporary State Hous. Rent Com., 10 NY2d 263
(1961), appeal dismissed 369 U.S. 795 (1962) held that an owner
does not have an interest in any particular rule of the system of
rent requlation and is not so vested as to entitle it to keep the
rule unchanged. In this matter, the owner cannot identify any
vested property interest 1in the continued processing of its
application because the owner did not have a vested right to
deregulate the subject apartments before the enactment of HSTPA.
See supra Pledge v DHCR. Accordingly, DHCR finds that the owner
has not identified a particular right that vested by virtue of
changes in prior processing rules.




Adminisirative Review Docket No. HX410197R0O

As indicated above, the United States District Court in
Community Hous. Improvement Program v City of 'NY et al,” had
dismissed all claims against New York State and DHCR, which sought
to challenge the validity of HSTPA's repeal of the luxury and high-
income decontrol provisions. District Court Judge, Eric Komitee,
stated in his decision that "no precedent binding on this Court
has ever found any provision of a rent-stabilization statute to
violate the Constitution...rent regulations have now been the
subject of almost a hundred years of case law.” See Community Hous.
Improvement Program v City of NY et al, 2020 US Dist LEXIS 181189,
at *34-35 (EDNY Sep. 30, 2020, No. 19-cv-4087) (EK) (RLM) .

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Laws and Regulations, it 1is

ORDERED, that this petition be, and the same hereby is, denied.
ISSUED:

0CT 17 2022

—— i -

- Woody Pascal
Deputy Commissioner
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This Deputy Commissioner's order-can be further appealed by either party. only by filing a
proceeding in court under Artucle 78 of the Civil Practice Law and Rules seeking judicial review, |
The deadline for filing this "Article 78 proceeding™ with the courts is within 60 days of the issuance
date of the Depury Commissioner's order. This 60-day deadline for appeal may be extended by
executive orders at hups://governor.nyv.goviexecutiveorders. No additional time can or will be given.
In preparing vour papers. please cite the Administrative Review Docket Number which appears on
the front page of the artached order. [f you file an Article 78 appeal. the law requires that a full copy
of vour appeal papers be served on each party including the Division ot Housing and Community-
Renewal (DHCR1. With respect to DHCR. vour appeal must be served on DHCR Counsel's nlhcc a
a4 Iuml_lun Ave. New York, NY 10022,

Note: During the per’iod of the curremt Covid- 19 emergency. as a courtesy. if the Article 78
proceeding is commenced by efiling pursuant to the Court Rules service may be effectuated. as
limited as follows. by forwarding the court's email indicating'the assignment ol the Index Number
and the documents received by the court, i.e., Notice of Petition, Petition. and other efiled ddcuments
o DHCRLegalMail@nysher.org. Upon receipt of the complete filings. the receipt of such documents
will be acknowiedged by email. Only afier such acknowledgement of receipt of such documents

will the service by email be deemed pood service on New York State Division ol Housing and
Community Renewal (DHCRY. DHCR is not the agent for service for any other entity of the State of
New York or any third party. [n addition. the Attomey General must be served at 28 Liberty Street.
18th Floor, New York. NY 1Gi005. Since Article 78 proceedings take place in the Supreme Court. {118
advisable that vou consult tegal counsel.

I'here ts no other method of appeal.
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On PAR and by supplemental submission, the owner asserts,
among other' things, that, had DHCR complied with applicable
mandatory deadlines, this matter would have been concluded prior
to the enactment of HSTPA; that DHCR erred by applying the repeal .
of the. High-Rent/High-Income deregulation ° provisions
;etroactivély; that HSTPA is inapplicable“here, where the owner’'s
right had already vested; that the New York Court of Appeals
invalidated the retroactive portions of HSTPA in Matter of Regina
Metro. Co.,. LLC v New York State Div. of Hous. & Community
Renewal, (35 NY3d 332 [2020]); that HSTPA's repeal of High Rent/High
Income deregulation does not provide for retroactive application;
and that HSTPA does not achieve the Legislature’s intended purpose.

After a careful cénsideration of the evidence in the record,
the Commissioner finds that the owner'’s .petition should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the’ Rent Stabilization Laws and Regulations which allowed for
defegulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. (See HSTPA, Part »D”
§8 and Part “Q” §8). The Legislature made a subsequent
clarification as to the effect of Part “D" as it made an explicit
exception in the “clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’'s assertion that HSTPA should not
apply to this proceeding. If an apartment remalins regulated on or
after June 14, 2019, then that apartment is no longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the Legislature in passing
HSTPA. The Commissioner notes that, as of June 14, 2019, no
deregulation order had been issued for this subject apartment and
the subject apartment was under the jurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the November 13, 20192, Order and for a determination based upon
the merits. The Commissioner finds that HSTPA does not provide
any exception to the repeal of High-Rent/High-Income deregulation
for apartments that were rent stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
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and those that could no lodnger be deregulated. This determination
is on the merits .as the rent agency is precluded from determining
that this subject apartment is High-Rent/High-Income deregulated
as there is no longer any standard under Rent Stabilization that
permits the review that petitioner is seeking. See West 79th LLC
v. New York State Div. of Housing & Cmty. Renewal, {Index No.:
158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York Co. May 19,
2021} (Wherein the Court found that “DHCR does not have the
statutory authority to process deregulation petitibns after June
14, 2019"1. See also Matter of 160 E. 84th St. Assocs. LLC v. N.Y.
State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229, 9§ 1,
202 A.D.3d 610, 611, 159 N.Y.S.3d 845, 845 (App. Div. 1st Dept.).

The Commissioner rejects petitiorier’'s assertions that the
RA‘s retroactive application of HSTPA was improper. The
Commissioner notes that the New York Court of Appeals decision in
Matter of Regina does not apply ~to High-Rent/High-Income
derequlation cases. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisions
which ‘created additional liability for owners and eliminated a
four-year safe harbor for that liability contained in Part F of
the HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address

+ the new legislation only to determine whether certain
Part F amendments...must be applied retroactively...We
conclude that the overcharge calculation amendments
cannot be applied...to overcharges that occurred prior
to their enactment...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th §S§t. Assocs. LLC
(wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part “D" "affect[ed] only the propriety
of prospective relief . . . (and] hal(d] no potentially problematic
retroactive effect”).

The fact that this 2018 petition would have been determined
based on the tenant’s income in 2016-2017, events that occurred
before the passage of HSTPA, is of no matter given that -this
apartment could not have been deregulated after June 14, 2019,
which is a prospective determination. The Legislature had the
right to modify the nature and content of deregulation and the
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fact that such prospective changes may involve review ¢f antecedent
events -does not make it retroactive.ISee Pledge v DHCR, 257 A.D.2d
391 (1%t Dept. 1999), aff’d 94 N.Y.2d 851 (1999).

There can also be no rémedy based on any assertion of denial
of due process based on a “delay” in processing the owner’s
application. While there may be variances in terms of processing,
there is nO'QUestion that DHCR was 1issuing these_deregulation
determinations on the merits almost to the exact date of  the
passage of the HSTPA. Indeed, the various and multiple litigations
over the ‘“explanatory addenda”' cases where DHCR issued such
deregulation orders (but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
supra Matter of 160 E. 84th St. Assocs. 'LLC (DHCR's ekplanatory
addenda explained the effect of HSTPA part D which prohibited the
deregulation of units with leases expiring after June 14, 2019 and
the statute “affected only the propriety of prospective relief

.. and had no potential problematic retroactive effect”). Any
delay argument-is further upended by the fact that in 2018 a total
of . 105 apartments of the close to one million units subject to
rent regulation were issued deregulating orders and 52 apartments
in: 2019. It is noteworthy that these numbers were consistent
between 2018 and half the year of 2019, further establishing that
there was no delay in their issuance in anticipation of the 2019
legislative change. '

The Commissioner further notes that even where there had been
delay, the Appellate Court in Matter of Partnership 92 LP and Bldg
Mgt Co Inc v NY State Division of Housing and Community Renewal,h 46
A.D.3d 425(1lst Dept. '2007) aff’d 13 N.Y.3d 859 (2008) has noted
that the express and explicit command of the legislature shall
control. Moreover, DHCR could not have predicted the express
language of any potential modifications that could be encompassed
by HSTPA and how they would impact this application for High-
Rent/High-Income deregulation. Significantly, even where remedies
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y. State Div.
of Hous. & Community Renewal, 10 N.Y.3d 474 (2008} (Court of
-Appeals refused to award remedies for an.alleged'delay since it
was not proven that the delay resulted from DHCR’s negligent or
deliberate conduct). See also Rudin E. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576 {U}, *15 [Sup Ct,
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NY County 2021)(Supremé Court .recently rejected an owner'’'s
assertion that “DHCR committed an unreasonable 16-month delay in
issuing a deregulation order . . .”) .1

The expiration of the time period prescribed by the applicable
luxury deregulation sections of the Code shall not divest the
agehcy of its authority‘to process this Petition and to issue the
challenged'determination. See Dworman v NYS Div of Housing and
Community Renewal, 94 NY2d 359 (1999). As such, the expiration of
the time periods asserted by the petitioner for processing this
deregulation petition did not divest the agency from issuing the
November 13,'2019, Qrder which under the clear direction of the
legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute an unreasonable delay. See Schutt
v _NYS Division of Housing and Community Renewal, -278 A.D.2d 58 (1st
Dept. 2000).

Contrary to petitioner’s claims, ‘the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. ©On June 14, 2019, the law
changed so that rent stabilized units could no longer be
deregulabed based on High-Rent/High-Income. This change precluded
DHCR’s granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner’'s due
process' argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

> The Commissioner notes that the rent agency does not and would
not '‘declare acts of state law unceonstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The applications here are clearly consistent. The owner claims
that the repeal of deregulation provisions constitutes a Taking
under the US Constitution, that it has suffered harm, and that
such repeal lacks a raticonal basis. However, the Commissioner
notes that there is a strong presumption of constitutionality of
the rent laws as enacted by the New York State Legislature. In
Community Hous. Improvement Program v City of NY et al, 2020 US
Dist LEXIS 181189, at *34-35 (EDNY Sep. 30, 2020, No. 18-cv-
4087) (EK} (RLM) (Appeal pending}, the Court dismissed an owner's
arguments that HSTPA’‘s provisions are facially invalid based on

1 In Rudin E. 55th $t. LLC, the Court agreed that the Deputy Commissioner’s findings were reasonable

because: 1) the text of RSC § 2531.9 plainly states that the agency "shall not [be] divest[ed]

. of its authority to process petitions,” by "[tlhe expiration of the time periods prescribed . .
for lagency] action"; and 2) appellate came law clearly provides that a party claiming

unreasonable delay bears the burden of demonstrating that it was “"the result of DHCR's negligent

or deliberate conduct." The Court noted that the evidentiary record was devoid of evidence of

negligent or deliberate conduct by DHCR.



Administrative Review Docket No. HX410200RO

physical'and regulatory takings claims. The Court also found that
claimants who allege an as applied regulatory takings claim face
a “heavy burden-~.

The Commissioner further rejects petitioner’'s 'contentions
that HSTPA does not achieve the Legislature’'s intended purpose.
The Court'in Community- Hous. Improvement Program v City of NY et
al, foundtﬁhat the legislative purposes and-justifications offered.
for HSTPA were valid. |

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner's claim that the application of
HSTPA deprives the petitioner of due process and constitutes a
taking of property. The petitioner had no vested right in the
continuation of a particular provision of the law or of any policy
or procedure followed by DHCR. The New York Court of Appeals in
I. L. . F. Y. Co. v Temporary State Hous. Rent Com., 10 NY2d 263
(1961), appeal dismissed 369 U.S. 795 (1962) held that an owner
does not-have an interest in any particular rule of the system of
rent regulation and is not so vested as to entitle it to keep the
rule undhanged. In this matter, the owner cannot Iidentify any
vested property interest in the continued processing of its
application because the owner did not have a vested right to
deregulate the subject apartments before the enactment of HSTPA.
See supra Pledge v DHCR. Accordingly, DHCR finds that the owner
has not identified a particular right that vested by virtue of
changes in prior processing rules.

As indicated above, the United States District Court in
Community Hous. Improvement Program- v City of NY et . al, had
dismissed all claims against New York State and DHCR, which sought
to challenge the validity of HSTPA's repeal of the luxury and high-
income decontrol provisions. District Court Judge, Eric Komitee,
stated in 'his decision that "no precedent binding on this Court
‘has ever found any provision of a rent-stabilization statute to
violate the Constitution...rent regulations have now been the
subject of almost a hundred years of case law.” See Community Hous.
Improvement Program v City of NY et al, 2020 US Dist LEXIS 181189,
at *34-35 (EDNY Sep. 30, 2020, No. 19-cv-4087) (EK) (RLM} .

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.
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THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Laws and Regulatlons it is

ORDERED, that this petition be, and the same hereby is, denied.

ISSUED:

0CT 17 2o

Deputy Commissioner
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This Deputy Commissioner's order can be further appealed by either party, only by filing a
proceeding in court under Article 78 of the Civil Practice [.aw and Rules seeking judicial review.
The deadline for filing this “Article 78 proceeding” with the courts is within 60 days ot the issuance
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advisable that vou consult lggal counsel.

There is no other method of appeal.
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On PAR and in the owner‘s supplement, the owner agserts, among
other things, that the RA‘s Order must be reverged as arbitrary,
capricious énd unlawful; that DHCR's delay in- processing - the
petition was negligent or willful; that the law at thej;ime'the
* High-Rent/High-Income deregulation Petition was filed should be
applied; that the RA was required to have processed the petition
on the merits because, if the apartment met the requirements for
High-Rent/High<Income deregulation, the apartment, pursuant to the
Rent Stabilization Law (RSL), would have beccome deregulated prior
to the effectlve date of HSTPA; that the RA’'s retroactive
application of HSTPA violated.the owner's constltutlonal rights
and was contrary to the intent of the Leglslature and that the
RA's retroactive application of HSTPA was impropef based upon
DHCR's delay in processing the deregulation Petition.

. After a careful consideration of the evidence of record, the
Commissioner finds that the owner’s petition should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisipns of
the Rent Stabilization Laws and Regulations which allowed for.
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall-take effect immediately. (See HSTPA, Part *D”
§8- ahd Part “Q" §8). The Legislature made a subsequent
clarification as- to the effect of Part “D”-as it made an explicit
exception in the “clean up” legislation ({(Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, that apartment is no longer subject to the
statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes, as of Jurne 14, 2019, no
deregulation order had been issued for the subject apartment and
the subject apartment’ was under the jurlsdlctlon. of the Rent
Stablllzatlon Laws. and Regulatlons
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The Comm1551oner notes the owner seéks:a revocatlon of the
November 13, .2019, Order and for a determlnatlon based upon the
merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High- Rent/High-Income rent deregulatlon
for an apartment that was rent stabilized as of June-14, 2019.
HSTPA creates a bright line test for "which apartments were
deregulated and those that could no longer be deregqlated. This
determination is on the merits as the rent agency is precluded
from determining that the subject apartment is High-Rent/High-
Income. deregulated as there is no.longer any standard under Rent
Stabilization that permits the review that petitioner is seeking.
See West 79th LLC v. New York State Div. of Housing & Cmty. Renewal,
(Index No.: 158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York
Co. May. 19, 2021) (wherein the Court found that “DHCR does not have
the statutory autherity to process deregulation petitions after
‘June 14, 2019%"). See also Matter of 160 E. 84th St. Assocs. LLC v.
N.Y. State Div. of Hous. & Cmty. Renewal, 202. A.D.3d 610 (App.
Div. 1st Dept. 2022). o = :

The application of HSTPA to this matter is not based . upon the
independent judgment of DHCR but, rather, it is pursuant to the
plain text in HSTPA, and DHCR is statutorily obliged to apply HSTPA
to this case. HSTPA specifically stated that the law is to “take.
effect. immediately” and that "“if an apartment remains rent
regulated on or after June 14, 2019, that apartment is no. longer
subject to the statutory provisions of High rent/high income
deregulation.” Supra Matter of 160 E. 84th St. Assocs. LLC.

The Commissioner rejects petitioner’'s assertions that the
RA’'s retroactive application of HSTPA was improper. The
Commissioner notes the New York Court of Appeals decision in Matter
of Regina Metro. Co., LLC v. N.Y. State Div. of Hous. & Cmty.
Renewal, 35 N.Y.3d 332 (2020) dodes not apply to High-Rent/High-
Income deregulation cases. While the Court of Appeals in Matter of
Regina Metro. Co., LLC disallowed the retroactive application of
certain rent overcharge provisions, which created additional
liability for owners, and eliminated a four-year safe harbor for
that liability contained in Part F of the HSTPA, it stated that:

The question we address here is relé;ively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address
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the new legislation only to determine whether certain:
Part F amendments...must be applied retroactively....We
conclude that the . overcharge calculation amendments
cannot be'applied...to overcharges that .occurred prioxr
to their enactment...” ' '

_There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. B84th St. Assocs. LLC,
wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part "“D" "affect[ed] only the propriety
of prospective relief . . . [and] ha[d] no potentially problematic
retroactive effect”. :

~ The fact that .the 2018 Petition would have been determined
based on tenant{s) income in 2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the. apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
.thé nature and content of deregulation and the fact that- such
prospective changes may involve review of antecedent évents does
not make it retroactive. See Pledge v. N.Y., State Div. of Hous. &
Cmty. Renewal, 257 A.D.2d 391, 683 N.Y.S5.2d 76" (App. Div. 1lst Dept.
1999) . . . .

Contrary to petitioner’s c¢laims, the dismissal of its
defegulation application pursuant to HSTPA does not constitute a
reﬁroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized.- units could no longer be
deregulated based on High-Rent/High-Income. .This change precluded
DHCR's granting such.applications onlor after June 14, 2019. As
a result, the subject unit remained regulated. The owner's due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

There can also be no remedy based on any assertion of denial
ofr Due Process and based on.a “delay” in processing the owner’s
applications. - While there may be variances in terms of processing,
there is no question that. DHCR was issuing these deregulation
. determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the “explanatory addenda” cases where DHCR issued such
deregulation orders {(but the second prong of that deregulation,
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that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
Matter.-of 160 E. 84th 'St. Assocs. LLC, which held that DHCR's
explanatory addenda explained the effect of HSTPA part D which
prohibited the deregulation of units with leases expiring after
June 14, 2019, and the statute “affected only the propriety of
prospective relief . . . [and] ha[d] no potential problematic
retroactive effect”). Any delay argument is further upended by
the fact that in 2018 a total of 105 apartments of the close to
one million wunits subject to rent regulation were issued
deregulating orders and 52 apartments in 2019. It. is noteworthy
that these numbers were consistent between 2018 and half the year
of 2019, further establishing that there was no delay in their
issuance in anticipation of the 2019 legislative change.

The Commissioner further notes, even where rthere had been
delay, the Appellate Court in Mattex of P'ship 92 LP & Bldg. Mgmt.
Co., Inc. v. State of N.Y. Div. of Hous. & Cmty. Renewal, 46 A.D.3d
425 (App. Div. 1lst Dept. 2007} has noted the express and explicit
command of the Legislature shall control. Moreover, DHCR could
not have predicted the express language of any potential
modifications that could be encompassed by HSTPA and how they would
impact this application for High-Rent/High-Income deregulation.
Significantly, even where remedies based on delay have been made
available, "~ such delay must be deliberate or néingent in
anticipation of a change of statute. See Matter of IG Second
Generation' Partners L.P. v N.Y. State Div. of Hous. & Community
Renéwal, 10 N.Y.3d 474 (2008) (Court of Appeals refused to award
remedies for an alleged delay since it was not proven that the
delay resulted from DHCR's negligent or deliberate conduct). See.
also Rudin E. 55th St. LLC v Div. of Hous. & Community Renewal,
2021 NY g8lip Op 31576[U], *15 [Sup Ct, NY County 2021) (Supreme
Court recently rejected an owner'’s assertion that “DHCR committed
an unreasonable lé-month delay in issuing a deregulation order

R B

1 In Rudin E. 55th St. LLC, the Court agreed that the Deputy Commissicner's Eiﬁdings were reasonable
bézause: 1) the text of RSC § 2531.9 plainly states that the agency "shall not [be] divest{ed]
. of its.authority te process petitions," by "[tlhe expiration of the time periods prescribed . .

for [agencyl action"; and 2) appellate case law clearly provides that a party claiming

unreasonable delay bears the burden of demonstrating that it 'was "the result of DHCR's negligent-
or deliberate conduct.” The Court noted that the evidentiary record was devoid of evidence of
negligent or deliberate conduct by DHCR.

]
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The expiration of the time periods prescribed by the
applicable luxury, deregulation sections of the Code, shall not
divest DHCR of its authority to process these.petitions '‘and to
issue determinations. See Dworman v NYS Div. of . Housing and

. Community Renewal, 94 NY2d 359 (1999). As-such, the expiration of
the time periods asserted by the petitioner for processing this
deregulation Petition did not divest the .agency -from issuing the
November 13, 2019 COrder, which under the clear direction of the
Legislature was now regquired to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1st
Dept. 2000). ) Co :

The Commissioner notes that the rent agency does not and would
not .declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA viclates the owners’ due process rights under the New York
[and Federal] Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 (EDNY -Sep. 30, 2020, No. 1%-cv-
4087) (EK) (RLM) (Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA's repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric Komitee, stated in his
decision that *“no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to violate' the
Constitution...rent regulations have now:' been the- subject of
almost a hundred years of case law.”

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR:. The New
York Court of Appeals in I.L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 (1961), appeal dismissed 369 U.S. 795 (1962)
"held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
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entitle it to keep the rule unchanged. .In this matter, the owner
cannot identify any -  vested property interest in the continued
processing .of its application because the owner 'did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Law and Regulations, it is

ORDERED, that the petition be, and the same hereby is, denied.

-xssuEp: QCT 17 2022

Deputy Commissioner
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‘among other things, that, had DHCR complied with applicable
mandatory deadlines, this matter would have been concluded prior
to the enactment of HSTPA; that DHCR erred by applying the repeal
of the High-Rent /High- Income deregulation provisions
retroactively; that HSTPA is inapplicable here, where the owner’'s
right had already vested; that the New York Court of Appeals
invalidated the retroactive portions of HSTPA in Matter of Regina
Metro. Co., LLC v New York State Div. of Hous. & Community
Renewal, (35 NY3d 332 [2020]); that HSTPA's repeal of High Rent/High
Income deregulation does not provide for retroactive application;
and that HSTPA does not achieve the Legislature’s intended purpose.

After a careful consideration of the evidence in the record,
the Commissioner finds that the owner’s petition should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the "Rent Stabilization Laws and Regulations which allowed for
derequlation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediatély. (See HSTPA, Part “D”
§8 and Part Q" §B). The Legislature made a subsequent
clarification as to the effect -of Part “D" as it made an explicit
exception in the “clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregUlaEed. The
Commissioner rejects the owner's assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, then that apartment is no longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the Legislature in passing
HSTPA. The Commissioner notes that, as of June 14, 2019, no
deregulation order had been issued for this subject apartment and
the subject apartment was under the jurisdiction c¢f the Rent
Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the November 13, 2019 Order and for a determination based upon the
merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income deregulation for
apartments- that were rent stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determination
is on the merits as the rent agency is precluded from determining



Adm. Rev. Docket No. HX410322RO

that this subject apartment is High-Rent/High-Income deregulated
as there is no longer any standard under Rent Stabilization that
permits the review that petitioner is seeking. - See West 79th LLC
v. New York State Div.  of Housing & Cmty. Renewal, (Index No.:
158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York Co. May 19,
2021) (Wherein the Court -‘found that “DHCR does not have the'
statutory authority to process deregulation petitions after June .
14,. 2019”). See alsoc Matter of 160 E. 84th St. Assocs. LLC v. N.Y.
State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229, § 1,
202 A.D.3d 610, 611, 159 N.Y.S.3d 845, 845 (App. Div. 1st Dept.).

The Commissioner rejects petitioner’'s assertions that the
RA's retroactive application "of HSTPA was improper. The
Commissioner notes that the New York Court of Appeals decision in
Matter of- Regina does not apply to High-Rent/High-Income
deregulation cases. While the Court of Appeals disallowed the
retroactive  application of certain rent overcharge provisions
which created additional’ liability for owners and eliminated a
four-year safe harbor for that liability contained in Part F of
the HSTPA, it stated that: )

The question we address here is relatively harrow — we
have no occasion to . address the prospective application
of any portion of the.HSTPA, including Part F. We address
the new legislation only to determine whether certain
Part F amendments...must be applied retroactively...We
conclude that the overcharge calculation amendments
cannot be applied...to overcharges that occurred prior
to their enactment...” _ '

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC
(wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part “D” "affect[ed] only the propriety
of prospective relief . . . [and] ha[d] no potentially problematic
retroactive effect”). '

The fact that this 2018 petition would have been determined
based on the tenant’s income in 2016-2017, events that occurred
before the passage of HSTPA, is of no matter given that this
apartment could not have been deregulated after June 14, 2019,
which is a prospective determination. The Legislature had the
right to modify the nature and content of deregulation and -the
fact that such prospective changes may involve review of antecedent
events does not make it retroactive. See Pledge v DHCR, 257 A.D.2d
391 (1%t Dept. 1999), aff’d 94 N.Y.2d 851 (1999).
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~ There can also be nc remedy based on any assertion of denial
of due process based on a “delay” in processing the owner's
application. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the ‘“explanatory addenda” cases where DHCR issued such
derequlation orders (but the second prong of that deregulation,
that the lease in effect had not expired}, themselves demonstrate
that DHCR was not withholding its issuance of. determinations. See
supra Matter of 160 E. 84th St. Assocs. LLC (DHCR's explanatory
addenda explained the effect of HSTPA part D which prchibited the
deregulation of units with leases expiring after June 14, 2019 and
the statute “affected only the propriety of prospective relief
and had no potential problematic retroactive effect”). Any
delay argument is further upended by the fact that in 2018 a total
of 105 apartments, of the close to one million units subject to
rent regulation were issued deregulating orders and 52 apartments
in 2019. It 1is notewocrthy that these numbers were consistent
between 2018 and half the year of 2019, further establishing that
there was no delay in their issuance in anticipation of the 2019
legislative change.

The Commissioner. further notes that even where there had been
delay, the Appellate Court in Matter of Partnership 92 LP and Bldg
Mgt Co Inc v NY State Division of Housing and Community Renewal, 46
A.D.3d 425(1%t Dept. 2007) aff’'d 13 N.Y.3d 859 (2008) has noted
that the express and .explicit command of ' the legislature shall
control. Moreover, DHCR could not have predicted the express
language of any potential mcdifications that could be encompassed
by HSTPA and how they would impact this application for High-
Rent/High-Income deregulation. Significantly, even where remedies
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y. State Div.
of Hous. & Community Renewal, 10 N.Y.3d 474 (2008) (Court of
Appeals refused to award remedies for an alleged delay since it
was not proven that the delay resulted from DHCR's negligent or
deliberate conduct). See also Rudin E. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576 (U], *15 [Sup Ct,
NY County 2021) (Supreme Court recently rejected an owner's
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assertion that “DHCR committed an unreasonable 16-month delay in
issuing a deregulation order . . .").1

.

The expiration of the time period prescribed by the applicable
luxury deregulation sections of the Code shall not divest the
agency.of its authority to process this Petition and to issue the
challenged determination. See Dworman v NYS Div of Housing and
Community Renewal, 94 NY2d 359 (1%99). As such, the expiration of
the time periods asserted by the petitioner for processing this
deregulation'petition did not divest the agency from issuing ‘the
November 13, 2019, Order which under the clear direction of the
legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute an unreasconable delay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1s¢
Dept. 2000). '

Contrary to petitioner’'s c¢laims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. O©On June 14, 2019, the law
changed so that rent stabilized units could no longer be
deregulated based on High-Rent/High-Income. Thig change precluded
DHCR’'s granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner'’s due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

The Commissioner notes that the rent agency does not and would
not declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The applications here are clearly consistent. The owner claims
that the repeal of deregulation provisions constitutes a Taking
under the US Constitution, that it has suffered harm, and that
such repeal lacks a rational basis. However, the Commissioner
notes that there is a strong presumption of constitutionality of
the rent laws as enacted by the New York State Legislature. In
Community Hous. Improvement Program v City of NY et al, 2020 US
Dist LEXIS 181189, at *34-35 (EDNY Sep. 30, 2020, No. 19-cv-
4087) (EK) {RLM) (Appeal pending), the Court dismissed an owner's
arguments that HSTPA’'s provisions are facially invalid based on
physical and regulatory takings claims. The Court also found that
claimants who allege an as applied regulatory takings claim face

1 In Rudin E. 55th §t. LLC, the Court agreed that the Deputy Commissioner's findings were reasonable
because: 1) the text of RSC § 2531.9 plainly states that the agency "shall not [be] divest[ed}l . .
. of its authority te process petitions," by "[tlhe expiration of the time periods prescribed . .

for [agency] action":; and -2) appellate case law clearly provides that & party claiming
unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conduct." The Court noted cthat the evidentiary record was devoid of evidence of
negligent or deliberate conduct by DHCR.
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a “heavy burden”.

The Commissioner further rejects petitioner's contentions
that HSTPA does not achieve the Legislature’s intended purpose.
The Court in Community Hous., Improvement Program v City of NY et
al, found that the legislative purposes and justifications offered
for HSTPA were valid. ' '

The Commissioner also noteg that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process and constitutes a
taking of property. The petitioner had no vested right in the
continuation of a particular provision of the law or of any policy
or procedure followed by DHCR. The New York Court of Appeals in
I. L. F. Y. Co. v Temporary State Hous. Rent Com., 10 NY2d 263
(1961), appeal dismissed 369 U.S. 795 (1962). held that an owner
does not have an interest in any particular rule of the system of
rent regulation and is not so vested as to entitle it to keep the
rule unchanged. In this matter, the owner cannot.identify any
vested property interest in the continued processing of its
application because the owner did not have a vested right to
deregulate the subject apartments before the enactment of HSTPA.
See supra Pledge v DHCR. Accordingly, DHCR finds that the owner
has not identified a particular right that vested by virtue of
changes in prior processing rules. '

As indicated above, the United States District Court in
Community Hous. Improvement Program v City of NY et al, had
dismissed all claims againgt New York State and DHCR, which sought
to challenge the validity of HSTPA's repeal of the luxury and high-
income decontrol provisions. District Court Judge, Eric Komitee,
stated in his decision that “no precedent binding on this Court
has ever found any provision of a rent-stabilization statute to
violate the Constitution...rent regulations have now been the
subject of almost a hundred years of case law.” See Community Hous.
- Improvement Program v City of NY et al, 2020 US Dist LEXIS 181189,
at *34-35 (EDNY Sep. 30, 2020, No. 19-cv-4087) (EK) (RLM) .

The Commissioner notes that the owner filed a 2017 petition
which was assigned Docket Number FQ410587LD. According to agency
records, the 2017 application was processed in the normal course
of agency business, and it was determined that' the tenant’s annual
income in the preceding two years (2015 and 2016) did not exceed
the threshold of $%200,000. The Order denying the 2017 petition
was issued on May 31, 2019. The Commissioner finds that it was
reasonable for the Rent Administrator to process the 2017
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application first and make a finding on that petition before
processing the 2018 petition. The Commissioner also notes that
the essential facts in the owner‘s 2017 and 2018 petitions overlap
given that both required this agency to confirm with the New York
Department of Tax and Finance whether the tenant’s income exceeded
$200,000 in 2016. The Owner was specifically advised in the
FQ410587LD Order that a 2018 petition would also be denied given
that the tenant’'s income was below the threshold in 2016.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit. '

THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Laws and Regulations, it is

ORDERED, that this petition be, and the same hereby 'is, denied.

ISSUED:

0CT 17 did

——

. D e '-E-\“
Woody Pascal -
Deputy Commissioner
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was filéd on June 12, 2018; that, as of that filing date, .the
subject apartmeqt's monthly legal regulated rent exceeded the
statutory minimum for a finding of luxury deregulation; that the
rent agency was to determine whether the tenant(s) total ‘annual
income exceeded $200,000.00 for the 2016 and the 2017 calendar
vears; that the above statutory requirements for a finding of
-luxury deregulation of the subject apartment relate to periods

prior to the June 14, 2019 effective date of HSTPA; that the
" relevant Section of HSTPA relating to the repeal of Iluxury
deregulation states that “Sections 26-504.1, 26-504.2 and 26-504.3
of the administrative code of the city of New York are REPEALED”;
that, unlike other sections of HSTPA, Part D, which repeals luxury
deregulation, does not specify that it relates to pending
proceedings; and that said Section does not state that it should
be applied retroactively.

The owner further asserts that, as the petition for
deregulation had been filed prior to the June 14, 2019 effective
date of HSTPA, the RA’s Order should not have denied the Petition
for High-Rent/High-Incomne deregulation; that, contrary to the Rent
Administrator’s Order, prospective repeal does not prevent DHCR
from issuing orders relating to pending proceedings based on pre-
existing facts; that the rent agency must process the Petition for

High~Rent /High-Income deregulation on the merits; that former -
Section 504.3(c)(3) of the RSL states that, "in the event the

tenant or tenants fail to provide the information required pursuant
to paragraph one of this subdivision, the division shall issue, on
or before December first of such year [the year in which the
Owner’'s Petition for Deregulation was filed]), an order..” of
deregulation: that, since the tenants failed to respond to the
Income Certification Form (ICF)}, an order should have been issued
pursuant to the above-mentioned statute; and that Courts have
routinely held that, where an administrative agency deliberately
or negligently delays processing an application, there is a right
to have the application processed under the previous law (citation
omitted) . ' '

Finally, the owner asserts that, following the April 2, 2020
decision by the Court of Appeals in Matter of Regina Metro. Co.,
LLC v New York State Div. of Hous. & Community Renewal, 35 NY3d
332 [2020)), DHCR's denial Order must be rescinded; that. the
owner’'s Petition for deregulation should be reopened; that, in
Regina, the Court of Appeals held that retroactive application of
Part . F of the HSTPA violates the owner’'s due process rights under
the New York and Federal Constitutions; that, although the Cdurt
in Regina addressed only the retroactive application of the
overcharge provisions, the Court’'s reasoning should also be
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applied to the instant luxury deregulation proceeding:; that the
application of Regina to one provision of HSTPA but not others
defies reason; that, by denying the owner’s Petition, DHCR applied
HSTPA to conditions that occurred prior to the passage of HSTPA;
-and that this type of retroactive application unjustly penalizes
the owner, in the same manner as the Court warned against in
Regina. : ' :

After a careful consideration of the evidentiary fecord, the
Commissioner finds that the owner’'s petition should be denied.

On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately.  (See HSTPA, Part “D”
§8 and Part "Q” §8). The Legislature made a subsequent
clarification as to the effect of Part “D” as it made an explicit
exception in the “clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner's assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, then that apartment is no longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
. those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes that, as of June 14, 2019, no
deregulation order had been issued for ‘the subject apartment and
the subject apartment was under the jurisdiction of .the Rent
Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the November 13, 2019 Order and for .a determination based upon the
merits. The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income deregulation for
an apartment that was rent stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. - This determination
is on the merits as the rent agency is precluded from determining
that the subject apartment is High-Rent/High-Income deregulated as
there is no longer any standard under Rent Stabilization that
permits the review that petitioner is seeking. See West 79th LLC
v.- New York State Div. of Housing & Cmty. Renewal, (Index No.:
158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York Co. May 19,
2021) (wherein the Court found ;hat' “DHCR does not have the

3
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statutory authority to process deregulation petitions after June
14, 2019"). See also Matter of 160 E. 84th St. Assocs. LLC v. N.Y.
State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229, .1,
202 A.D.3d 610, 611, 159 N.Y.S5.3d 845, 845 (App. Div. 1lst Dept.).

The application of HSTPA to this matter is not based upon the
independent judgment of DHCR-but, rather, is pursuant to the plain
text in HSTPA, and DHCR is statutorily obliged to  apply HSTPA to
this case. HSTPA specifically states that the law is to “take
effect immediately” and that *"if an . apartment remains rent
regulated on or after June 14, 2019, then that apartment is no
longer subject to the statutory provisions of high rent/high income
deregulation.”

The Commissioner rejects petitioner’'s assertions that the
RA’'s retroactive application of HSTPA was improper. . The
Commissioner notes that the New York Court of Appeals decision in
Matter of Regina does not apply 'to High-Rent/High-Income
deregulation cases. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisions
which created additional liability for owners and eliminated a
four-year safe harbor for that liability contained in Part F of
HSTPA, 1t stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We
address the new legislation only to determine
whether certain Part F amendments...must Dbe dapplied
retroactively....We conclude -that  the overcharge
calculation amendments cannot  be applied...to
overcharges that occurred prior to their enactment...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC
{wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part "D "affect[ed] only the propriety
of prospective relief . . . [and] ha[d] no potentially problematic
retroactive effect”).

_ The fact that the 2018 Petition would have been determined
based on tenants’ income in‘2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and thé fact that such
prospective changes may involve review of antecedent events does
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" not -make it retroactive. See Pledge v DHCR, 257 A.D.2d 391 (lst
Dept. 1999), aff'd 94 N.Y.24 851 (1999}.

There can also be no remedy based on any assertion of denial
of due process based on .a “delay” in processing the owner’'s
application. While there may be variances in terms of processing,
there is no question that DHCR was issuing -these ‘deregulation
determinations on the merits 'almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the “explanatory addenda” cases where DHCR issued such
deregulation orders (but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
supra Matter of 160 E. 84th St. Assocs. LLC (DHCR's explanatory
addenda explained the effect of HSTPA part D which prohibited the
deregulation of units with leases expiring after June 14, 2019 and
. the statute “affected only the propriety of prospective relief .

and had no potential problematic retroactive effect”). Any
delay argument is further upended by the fact that in 2018 a total
of 105 apartments of the close to one million units subject to
rent regulation were issued deregulating orders and 52 apartments
in 2019, It is noteworthy that these numbers were consistent
between 2018 and half the year of 2019, further establishing that
there was no delay in their issuance in anticipation of the 2019
legislative change

The Commissioner further notes that, even where there had
been delay, the Appellate Court in Matter of Partnership 92-LP and
Bldg Mgt Co Inc¢ v NY State Division of Housing and Community
Renewal, 46 A.D.3d 425(1st Dept. 2007) aff’d 13 N.Y.3d ‘859 (2008)
has noted that the express and explicit command of the legislature
shall control. Moreover, DHCR could not have predicted the-express
language of any potential modifications that could be encompassed
by HSTPA and how they would impact this application for High-
Rent/High-Income deregulation. Significantly, even where remedies -
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y., State Div.
of Hous. & Community Renewal, 10 N.Y.3d. 474 (2008) (Court of
Appeals refused to award remedies for an alleged delay since it
was not .proven that the delay_resulted from DHCR’s negligent or
deliberate conduct). See also Rudin E. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576[U], *15 [Sup Ct,
NY County 2021)(Supreme Court recently. rejected an owner's
assertion that “DHCR committed an unreasconable lé6-month delay in
issuing. a deregulation order . . ."}.1

1 In Rudin E. 55th 5t. LLC, the Court agreed that the Deputy Commissioner's findings were reasonable

5
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The expiration of the ‘time periods prescribed by the
applicable :luxury deregulation Sections of the Code shall not
divest the agernicy of its authority to process this Petition and to
issue a determination. See Dworman v NYS Div of Housing and
Community Renewal, 94 NY2d 359 (1999}. As such, the expiration of
the time periods asserted by the petitioner for processing this
deregulation Petition did not divest the agency from issuing.the
November 13, 2019 Order which under the clear direction of the
. Legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable deélay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 {1st
Dept. 2000). '

Petitioner’'s claim that the unit was deregulated because the
tenant failed to provide information is inapposite. The New York
Supreme Court in 315 E. 72nd St. Owners, Inc. v. N.Y. State Div.
of Hous. & Cmty. Renewal, 2012 NY Slip Op 30137(U}, 9 9 {(Sup. Ct.)
rejected an owner‘s assertion that DHCR should have defaulted a
tenant pursuant to -§ 2531.4(b)(3)..The Court in 315 E. 72nd St.
Owners, Inc., held that DHCR's determination not to issue an order
of deregulation based upon the default provisions set forth under
§ 2531.4(b) (3) was rational, citing Dworman.

Contrary to petitioner’s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized units could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June-14, 2019. As
a result, the subject unit remained regulated. The owner’s due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

The Commissioner notes that the rent agency does not and would
not declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owner’s due process rights under the New York
and Federal Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS

because: 1) the text of RSC § 2531.9 plainly states that the agency "shall not (bel divestled] . .
. of its authority to process petltions,” by “[tlhe expiration of the time periods prescribed . .

for [agency} action®; and 2) appellate case law clearly provides that a party claiming
unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conduct.* The Court noted that the evidentiary record was devoid -of evidence of
negligent or deliberate conduct by DHCR.
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181189, at  *34-35  (EDNY - Sep. 30,- 2020, ©No. 19-cv-
4087) (EK) (RLM) (Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA's repeal of the luxury and high-income decontrol
provisions. District:. Court Judge, Eric Komitee, stated in his
decision that “no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to violaté the
Constitution...rent regulations have now been the subject .of
almost a hundred years of case law.” Supra Community Hous.
Improvement Program v City of NY et .al. . '

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
~thus diminishing the petitioner’s claim that the application of
HSTPA deprives the petitioner of due process. The petitionef had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure féllowed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY24d 263 (1961), appeal dismissed 369 U.S. 795 (1962}
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. In this matter, the owner
cannot identify any vested property interest in the continued
processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge'v DHCR, supra, Accordingly, DHCR
finds that the owner has not ‘identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner further points out that agency records
indicate that, the owner renewed the tenant's lease for the term
of June 1, 2018 through May 31, 2020, Prior to HSTPA, RSL §26-
504.3 conditioned High-Rent/High-Income deregulation on the
expiration of an existing lease. The condition was something that
existed when the owner filed its 2018 application (June 12, 2018)
and was something that the owner was, or should have been, well
aware of. Given that the granting of -the Petition for High-
Income/High-Rent deregulation was contingent on the expiration of
the lease, any deregulation order issued prior to June 14, 2019,
would not have been effective because the 2018 lease in effect
expired after the passage of HSTPA. See supra Matter of 160 E.
84th St. Assocs. LLC (DHCR’'s explanatory addenda explained the
effect of HSTPA part D which prohibited the deregulation of units
with leases expiring after June 14, 2019, and the statute “affected
only the propriety of prospective relief . . . and had no potential
problematic retroactive effect”).
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The Commissioner has considered any remaining'claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant Rent Regulatory
Laws and Regulations, it is -

ORDERED, that the petition Be, and the same hereby is, denied.
ISSUED:

0T 1902

Woody Pascal
Deputy Commissioner
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X

IN THE MATTER OF THE
ADMINISTRATIVE APPEAL OF ADMINISTRATIVE REVIEW
DOCKET NO.: HX410376R0O

BELNORD PARTNERS LLC.,

RENT ADMINISTRATOR'S
DOCKET NO.: FR410200LD

ORDER AND OPINION DENYING PETITION FOR ADMINISTRATIVE REVIEW

PETITIONER X

The owner filed a petition for administrative review {(PAR) of
an Order issued on November 13, 2019, by a Rent Administrator (RA)
concerning [ Gz 1ocated at 225 West 86t Street, New York,
New York, 10024.

On June 13, 2017, the owner filed a Petition for High-
Rent/High-Income deregulation wherein the owner stated that the
owner requests verification of the household income because the
tenant failed to properly return the Income Certification Form.
(ICF) to the owner.

On November 13, 2019, the RA issued the Order herein under
review, The RA stated the following:

Effective June 14, 2019, the Housing Stability and
Tenant Protection Act of 2019 (HSTPA), as amended,
repealed the provisions which provided for the issuance
of orders authorizing High-Rent/High-Income
Deregulation pursuant to the RSL, ETPA and Rent Control’
laws. Therefore, this proceeding initiated by the owner
for such an order is dismissed.

On PAR, and in a supplement, the owner asserts, among other
things, that the Petition for High-Rent/High-Income deregulation
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was filed on June 13, 2017; that, as of that filing date, the
subject apartment’s monthly legal regulated rent exceeded "the
statutory minimum for a finding of luxury deregulation; that the
rent agency was to determine whéether the tenant(s): total annual
income exceeded $200,000.00 for the 2015 and the 2016 calendar
years; that the above statutory requirements for a finding of
luxury deregulation of the subject apartment relate to periods
prior to the June 14, 2019 effective date of HSTPA; that the
relevant Section of HSTPA relating to the repeal of Iluxury
deregulation states that “Sections 26-504.1, 26-504.2 and 26-504.3
of the administrative code of the city of New York are REPEALED”";
that, unlike other sections of HSTPA, Part D, which repeals luxury
deregulation, does not specify that it relates to pending
proceedings; and that said Section does not state that it should
be applied retroactively.

The owner further . asserts that, as the petition for
deregulation had been filed prior to the June 14, 2019 effective
date of HSTPA, the RA’'s Order should not have denied the Petition
for High-Rent/High-Income deregulation; that, contrary to the Rent
Administrator’s Order, prospective repeal does not prevent DHCR
from issuing orders relating to pending proceedings based on pre-
existing facts; that the rent agency must process the Petition for
High-Rent/High-Income deregulation on the merits; that former
Section 504.3(c)(3) of the RSL states that, "in the event the
tenant or tenants fail to provide the information required pursuant
to paragraph one of this subdivision, the division shall issue, on
or before December first of such year [the year in which the
Owner’'s Petition for Deregulation was filed], an order..” of
deregulation; that, since the tenants failed to respond tc the
Income Certification Form (ICF), an order should have been issued
pqrsudnt to the above-mentioned statute; and that Courts have
routinely held that, where an administrative agency deliberately
or negligently delays processing an application, there is a right
to have the application processed under the previous law (citation
omitted).

Finally, the owner asserts that, following the April 2, 2020
decision by the Court of Appeals in Matter of Regina Metro. Co.,
LLC v New York State Div. of Hous. & Community Renewal, 35 NY3d
332 (2020), DHCR's denial Order must be rescinded; that the owner's
Petition for deregulation should be reopened; that, in Regina, the
Court of Appeals held that retroactive application of Part F of
HSTPA violates owners’ due process rights under the New York and
Federal Constitutions; that, although the Court in Regina
addressed only the retroactive application of the overcharge
provisions, the Court’s reasoning should also be applied to the




Administrative Review Docket No. HX410376RO

instant luxury deregulation proceeding; that the application of
Regina to one provision of HSTPA but not others defies reason;
that, by denying the owner’s Petition, DHCR applied HSTPA to
conditions that occurred prior to the passage of HSTPA; and that
this type of retroactive application unjustly penalizes the owner
in the same manner as the Court warned against in Regina.

After a careful consideration of the evidentiary record, the
Commissioner finds that the owner’'s petition should be denied.

Ont June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. {See HSTPA, Part *“D”
§8 and Part "Q" §8). The Legislature made a subsequent
clarification as to the effect of Part “D” as it made an explicit
exception in the "“clean up” legislation {(Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, then that apartment is no longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes that, as of June 14, 2019, no
deregulation order had been issued for the subject apartment and
the subject apartment was under the jurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the November 13, 2019, Order and for a determination based upon
the merits. The Commissioner finds that HSTPA does not provide
any exception to the repeal of High-Rent/High-Income deregulation
for an apartment that was rent stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determination
is on the merits as the rent agency is precluded from determining
that the subject apartment is High-Rent/High-Income deregulated as
there is no longer any standard under Rent Stabilization that
permits the review that petitioner is seeking. See West 79th LLC
v. New York State Div. of Housing & Cmty. Renewal, (Index No.:
158833/2020) (Hon. Carol R. Edmead})({Sup. Ct. New York Co. May 19,
2021) (wherein the Court found that “DHCR does not have the
statutory authority to process deregulation petitions after June

3
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14, 20197). See also Matter of 160 E. 84th St. Assocs. LLC v. N.Y.
State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229, T 1,
202 A.D.3ad 610, 611, 159 N.Y.S.3d 845, 845 (App. Div. 1lst Dept.).

The application of HSTPA to this matter is not based upon the
independent judgment of DHCR but, rather, is pursuant to the plain
text in HSTPA, and DHCR is statutorily obliged to apply HSTPA to
this case. HSTPA specifically states that the law is to “take
effect immediately” and that “if an apartment remains rent
regulated on or after June 14, 2019, then that apartment is no
longer subject to the statutory provisions of hlgh rent/high income
deregulation.”

The Commissioner rejects petitioner’s assertions that the
RA'S retroactive application of HSTPA was improper. The
Commissioner notes that the New York Court of Appeals decision in
Matter of Regina does not- apply to High-Rent/High-Income
deregulation cases. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisions
which created additional 1liability for owners and eliminated a
four-year safe HhHarbor for that liability contained in Part F of
HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We
address the new legislation only to detexrmine
whether certain Part F amendments...must be applied
retroactively....We conclude that the overcharge
~calculation amendments cannot be applied...to
overcharges that occurred prior to their enactment...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs.. LLC
(wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part D" "affect[ed] only the propriety
of prospective relief . . . [and] ha[d]) no potentially problematic
retroactive effect”}.

The fact that the 2017 Petition would have been determined
based on tenants’ income in 2015-2016, events that occurred before
.the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v DHCR, 257 A.D.2d 391 (1lst
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Dept. 1999), aff’d 94 N.Y.2d 851 (1899).

There can also be no remedy based on any assertion of denial
of due process based on a “delay” in processing the owner’s
application., While there may be variances in terms of processing,
there is no gqiestion that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
passage of the HSTPA. Indeed, the various and multiple litigations
over the ‘“explanatory addenda” cases where DHCR issued such
deregulation orders (but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
supra Matter of 160 E. 84th St. Assocs. LLC (DHCR's explanatory
addenda explained the effect of HSTPA part D which prohibited the
deregulation of units with leases expiring after June 14, 2019 and
the statute “affected only the propriety of prospective relief

and had no potential problematic retroactive effect”). Any
delay argument is further upended by the fact that in 2018 a total
of 105 apartments of the close to one million units subject to
rent regulation were issued deregulating orders and 52 apartments
in 2019. It is noteworthy that these numbers were consistent
between 2018 and half the year of 2019, further establishing that
there was no delay in their issuance in anticipation of the 2019
legislative change.

The Commissioner further notes that, even where there had
been delay, the Appellate Court in Matter of Partnership 92 LP and
Bldg Mgt Co Inc v NY State Division of Housing and Community
Renewal, 46 A.D.3d 425(1st Dept. 2007) aff’d. 13 N.Y.3d 859 (2008)
has noted that the express and explicit command of the legislature
shall control. Moreover, DHCR could not have predicted the express
language of any potential modifications that could be encompassed
by HSTPA and how they would impact this application for High-
Rent/High-Income deregulation. Significantly, even whetre remedies
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y. State Div.
of Hous. & Community Renewal, 10 N.Y.3d 474 (2008) (Court of
Appeals refused to award remedies for an alleged delay since it
was not proven that the delay resulted from DHCR’'s negligent or
deliberate conduct). See also Rudin E.. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576[U], *15 [(Sup Ct,
NY County 2021) (Supreme Court recently rejected an owner's
assertion that °DHCR committed an unreasonable l6-~month delay in
issuing a deregulation order . . .”").1

1 In Rudin E. 55ch St. LLC. the Court agreed that the Deputy Commissioner's findings were reasonable
because: 1) the text of RSC § 2531.9 plainly states that the agency "shall not [be] divest[ed] . .

5
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The expiration of the time periods prescribed by the
applicable luxury deregulation Sections of the Code shall not
divest the agency of its authority to process this Petition and to
issue a determination. See Dworman v _NYS Div of Housing and
Community Renewal, 94 NY2d 359 (1999). As such, the expiration of
the time periods asserted by the petitioner for processing this
deregulation Petition did not divest the agency from issuing the
November 13, 2019 Order which under the clear direction of the
Legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1st
Dept. 2000). .

Petitioner’s claim that the unit was deregulated because the
tenant failed to provide information is inapposite. The New York
Supreme Court in 315 E. 72nd St. Owners, Inc. v. N.Y, State Div.
of Hous. & Cmty. Renewal, 2012 NY Slip Op 30137(U}, 4 9 (Sup. Ct.)
rejected an owner's assertion that DHCR should have defaulted a
tenant pursuant to § 2531.4(b) (3). The Court in 315 E. 72nd St.
Owners, Inc., held that DHCR's determination not to-issue an order
of deregulation based upon the default provisions set forth under
§ 2531.4(b) (3) was rational, citing Dworman.

Contrary to petitioner’'s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the.statute. On June 14, 2019, the law
changed so that rent stabilized units could no 1longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner's due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

The Commissioner notes that the rent agency dogs not and would
not declare acts of state law unconstitutional but dces enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owner’s due process rights under the New York
and Federal Constitutions. However, the Commissioner notes that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 {EDNY Sep. 30, 2020, No. 19-cv

. of its authoricy to process petitions,* by "[tlhe expiration of the time periods prescribed . .

for [agency] action=: and ?2) appellate case law clearly provides that a parcty claiming
unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conduct.” The Court noted that the evidentiary record was devoid of evidence of
negligent or deliberate conduct by DHCR.
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4087) (EK) (RLM) (Appeal pending), the- Court dismissed all claims
against New York State.and DHCR -which sought to challenge the
validity of HSTPA's repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric Komitee, stated in his
decision that “no precederit binding on this Court has ever found
any provision of a rent4stabi1iza;ion statute to violate the
Constitution...rent regulations have now been the subject of
almost a hundred vyears of case law.” Supra Community Hous.
Improvement Program v City of NY et al.

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner‘’s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy. or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.
Rent Com., 10 NY2d 263 (1961), appeal dismissed 369 U.S. 795 (1962}
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. In this matter, the owner
cannot identify any vested property interest in the continued
processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, DHCR
finds that the owner has not identified a particular right that
vested by virtue of changes in prior processing rules.

The Commissioner has considered any remaining claims ralsed
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant Rent Regulatory
Laws and Regulations, it is

ORDERED, that the petition be, and the same hereby is, denied.

ISSUED:

ocT 19 272

Woody Pascal
Deputy Commissioner
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deregulation; that the rent agency was to determine whether the
tenant{s) total annual income exceeded $200,000.00 for the 2017
and the 2018 calendar years; that.the above statutory requirements
for a finding of luxury deregulation of' the subject apartment
relate to periods prior to the June 14, 2019 effective date of
HSTPA; that the relevant Section of HSTPA. relatlng to the repeal
of luxury deregulation states that “Sections 26- 504.1, 26-504.2
and 26-504.3 of the administrative code of the city of New York
are REPEALED”; that, unlike other sections of HSTPA, Part D, which
repeals luxury deregulation, does not specify that it relates to
pending preoceedings; and that said Section does not state that it
should be applied retroactively.

The owner further asserts that, as the Petition for
deregulation had been filed prior to the June 14, 2019 effective
date of HSTPA, the RA’s Order should not have denied the Petition
for High-Rent/High-Income deregulation; that, contrary to the Rent
Administrator’s Order, prospective repeal does not prevent DHCR
from issuing orders relating to pending proceedings based on pre-
existing facts; that the rent agency must process - the Petition for
High-Rent/High-Income deregulation on the merlts, and that Courts
have .routinely held that, where an administrative agency
deliberately or negligently delays processing an application,
there is a right to have the application processed under the
previous law (citation omitted).

Finally, the owner asserts that, following the April 2, 2020
decision by the Court of Appeals in Matter of Regina Metro. Co.
LLC v New York State Div. of Hous. & Community Renewal, 35 NY3d
332 [2020}, DHCR's denial Order must be rescinded; that the owner’s
Petition for deregulation should be reopened; that, in Regina, the
Court of Appeals held that retroactive application of Part F .of
HSTPA violates the owner’'s due process rights under the New York
and Federal Constitutions; that, although the Court 1in Regina
addressed only the retroactive application of the overcharge
provisions, the Court’s reasoning should alsc be applied to the-
instant luxury deregulation proceeding; that the application of
Regina to one provision of HSTPA but not others defies reason;
that, by denying the owner’s Petition, DHCR applied HSTPA to
conditions that occurred prior to the passage of HSTPA; and that
this type of retroactive application unjustly penalizes the owner
in the same manner as the Court warned against in Regina.

After a careful consideration of the evidence of record,‘the
Commissioner finds that the owner’s petition should be denied.
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On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) whlch repealed the provisions of
the Rent Stablllzatlon Laws and Regulations Wthh allowed for
deregulation of apartments based upon high rent .and high income.
The statute further provides that the provisions for the répeal of
deregulation shall take effect immediately. (See HSTPA, Part "D~
§8 and Part "Q” §8). The Legislature made a subsequent
clarification .as to the effect of Part “D” as it made an explicit
exception in the “clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, then that apartment is no longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes that, as of June 14, 2019, no
deregulation order had been issued for this subject apartment and
the subject apartment was under the jurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the August 29, 2019 Order and for a -determination based upon- the
merits. . The Commissioner finds that HSTPA does not provide any
exception to the repeal of High-Rent/High-Income deregulation for
an apartment that was rent stabilized as of June 14, 201% and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determination
is on the merits as the rent agency- is precluded from determining
that the subject apartment is High-Rent/High-Income deregulated as
there is no longer any standard under Rent Stabilization that
permits the review that petitioner is seeking. See West 79th LLC
v. New York State Div. of Housing & Cmty. Renewal, (Index No.:
158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York Co. May 19,
2021) (wherein the Court found that “DHCR does not have the
statutory authority to process deregulation petitions after June
14, 2019”7). See also Matter of 160 E. 84th St. Assocs. LLC v. N.Y.
State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229, 9. 1,
202 A.D.3d 610, 611, 159 N.Y.S.3d 845, 845 (App. Div. 1lst Dept.).

The application of HSTPA to this matter is not based upon the
independent judgment of DHCR but, rather, it is pursuant to the
plain text in HSTPA, and DHCR is statutorlly obliged to apply HSTPA
to these cases. HSTPA specifically stated that the law is to “take
effect immediately” and that "if an apartment remains rent
regulated on or after June 14, 2019, then that apartment is no



Administrative Review Docket No. HV410138RO

longer subjeéct to the statutory provisions of high rent/high income
deregulation.” i :

The Commissioner rejects petitioner's assertions that the
RA's retroactive application of HSTPA was improper. " The
Commissioner notes that the New York Court of Appeals decision in
Matter of Regina, does not appiy to High-Rent/High-Income
deregulation cases. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisions
which created additional liability for owners and eliminated a
four-year safe harbor for that liability contained in Part F of
HSTPA, it stated that: .

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We
address the new legislation only to determine
whether certain Part F amendments...must be applied
retroactively....We conclude  that the overcharge
calculation  amendments cannot be ., applied...to
overcharges that occurred prior to their enactment...”

There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC
(wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part “D” "affect[ed] only the propriety
of prospective relief . . . [and] ha[d] no potentially problematic
retroactive effect”).

The fact that the 2019 Petition would have been determined
based on tenants’ income in 2017-2018, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that 'such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v DHCR, 257 A,D.2d 391 (1st
Dept. 1999), aff’'d 94 N.Y.2d B51 (1999).

There can also be no remedy based on any assertion of denial
of due process based on a “delay” in processing the owner's
applications for high ‘income/high rent deregulation. The
Commissioner notes that the owner filed this petition for high
income/high rent deregulation on June 13, 2019, which was one day
before HSTPA was enacted. As such, there was no.inordinate delay.
Even where there had been delay, the Appellate Court in Matter of
Partnership 92 LP and Bldg Mgt Co Inc v NY State Division of




Administrative Review Docket No. HV410138RO

Housing and Community Renewal,46 A.D.3d 425(1st Dept. 2007) aff‘d
13 N.Y.3d 859 (2008) has noted that the express and explicit
command of the legislature shall control.

DHCR could .not have predicted the express language of any
potential modifications that could be encompassed by HSTPA and how .
they would impact this application for high rent/high income
deregulation. Moreover, eVen where remedies based on delay have
been made available, such delay must be deliberate or negligent in
anticipation of a change of statute. See Matter of IG Second
Generation Partners L.P. v N.Y. State Div. of Hous. & Community
Renewal, 10 N.Y.3d 474 (2008) (New York Court of Appeals refused
to award remedies for an alleged delay since it was not proven
that the delay resulted from DHCR’'s negligent or deliberate
conduct) . '

The Commissioner notes that DHCR continued to process luxury
deregulation cases in the cordinary course of business at the RA's
level in 2019. (See RA Docket No. HQ410Q01lLD, wherein the RA issued
an Order on June 12, 2019). Moreover, the expiration of the time
periods prescribed by the applicable luxury deregulation sections
of the Code, shall not divest the agency of its authority. to
process petitions and to issue determinations. See Dworman v NYS
Div of Housing and Community Renewal, 94 Ny2d 359 (1999). As such,
the expiration of the time periods asserted by the petitioner for
processing deregulation petitions did not divest the agency from
issuing the August 29, 2019 Order, which under the clear direction
of the legislature was now required to be dismissed and, absent
evidence of negligence, did not constitute unreasonable delay. See
Schutt v NYS Division of Housing and Community Renewal, 278 A.D.2d
58 {15 Dept. 2000).

Contrary to petiticner’s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized units could no 1longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June 14, 2019. As
a.result, the subject unit remained regulated. The owner's due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

The Commissioner notes that the rent agency does not and would
not declare acts of state law unconstitutional but does enforce,
implement, and administer the State laws consistent therewith.
The application here is clearly consistent. The owner claims that
HSTPA violates the owner‘'s due process rights under the New York -
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and Federal Constitutions. However, the Commissioner notes that
there is a strong 'presumption of constitutionality of the rent
laws as enacted by the New York State Legislature. In Community
Hous. Improvement Program v City of NY et al, 2020 US Dist LEXIS
181189, at *34-35 (EDNY Sep. 30, 2020, No. 15-cv-
4087) (EK) (RLM) (Appeal pending), the Court dismissed all claims
against New York State and DHCR which sought to challenge the
validity of HSTPA's repeal of the luxury and high-income decontrol
provisions. District Court Judge, Eric "Komitee, stated in his
decision that “no precedent binding on this Court has ever found
any provision of a rent-stabilization statute to violate the
Constitution...rent regulations have now been the subject of
almost a hundred .years of case law.” Supra Community Hous.
Improvement Program v City of NY et al.

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Laws and Regulations,
thus diminishing the petitioner’'s claim that the application of
HSTPA deprives the petitioner of due process. The petitioner had
no vested right in the continuation of a particular provision of
the law or of any policy or procedure followed by DHCR. The New
York Court of Appeals in I. L. F. Y. Co. v Temporary State Hous.:
Rent Com., 10 NY24 263 (1961), appeal dismissed 369 U.S. 795 (1962)
held that an owner does not have an interest in any particular
rule of the system of rent regulation and is not so vested as to
entitle it to keep the rule unchanged. 1In this matter, the owner
cannot identify any vested property interest in the continued
processing of its application because the owner did not have a
vested right to deregulate the subject apartment before the
enactment of HSTPA. See Pledge v DHCR, supra. Accordingly, the
owner has not identified a particular right that vested by virtue
of changes in prior processing rules.

The Commissioner further points out that agency records
indicate that the owner renewed the tenants’ lease for the term of
June 1, 2018 through May 31, 2020. Prior to HSTPA, RSL §26-504.3
conditioned High-Rent/High-Income deregulation on the expiration
of an existing lease. The condition was something that existed
when the owner filed its application (June 13, 2019) and was
something that the owner was, or should have been, well aware of.
Given that the granting of the Petition for High-Income/High-Rent
deregulation was contingent on the expiration of the lease, any
deregulation order issued prior to June 14, 2019, would not have
been effective because the current lease in effect expired after
the passage of HSTPA. See supra Matter of 160 E. 84th St. Assocs.
LLC (DHCR's explanatory addenda explained the effect of HSTPA part
D which prohibited the deregulation of units with leases expiring

6
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after June 14, 2019 and the statute “affected only the propriety
of prospective relief . . . and had no potential problematic
retroactive effect”)., :

The.Commissioner has considéred'any.remaining claims raised
by the petitioneéer and finds them to be without merit.

THEREFORE, in accordance with the relevant Rent Regulatory
Laws and Regulations, it is ) -

ORDERED, that the petition Be, and the same hereby is, denied.
ISSUED:

oty 7y 2

—_—
Woody Pascal
Deputy Commissioner
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preceding calendar years - 2017 and 2016, and if determined that
the legal regulated rent exceeded $2,733.75 per month, as of
January 1, 2018; that the law in effect at the time the petitioner
filed the Petition for High-Rent/High-Income deregulation is the
applicable law, and not the law in effect - -at the time of DHCR's
determination; that the unit was deregulated because the tenant
failed to answer; that the RA erred by retroactively applying HSTPA
to the filing date of this Petition for High-Rent/High-Income
deregulation; that the law in effect on the filing date of this
Petition for High-Rent/High-Income deregulation must be followed
in this proceeding; that the law in effect at that time permitted
luxury deregulation if the statutory criteria had been met; that
the implementation of HSTPA in eliminating High-Rent/High-~Income
" deregulation violates the “Takings Clause” of. the -U.S.
Constitution, as the owner did not receive just compensation for
the utilization of his private property for public use; that the
Order at issue was based on a law change with no rational basis;
that HSTPA results in continued occupancy of tenants least in need
of assistance; that the owner was denied due process as the effect
of the HSTPA as applied in this matter amounts to a regulatory
taking; that the rent agency’'s delay in processing this proceeding
prior to the effective date of HSTPA has caused the owner harm;
that, if the rent agency had processed this proceeding in a timely
manner, a decision on the merits could have been issued prior to
the enactment of HSTPA; and that based upon the above, this
proceeding should be reopened for processing on the merits of this
Petition for High-Rent/High-Income deregulation.

On May 7, 2020, the owner filed a supplement to the PAR,
arguing, among othér things, that the date of significance is the
date the ICF was, served; that DHCR failed to timely process the
Deregulation Petition; that retroactive application of HSTPA to
this proceeding is contrary to the intent of the Legislature, and
such application is thereby unconstitutional; that Part ®*D" of
HSTPA is not retroactive; and that the New York Court of Appeals.
invalidated the retroactive ~  portions *-of HSTPA
in Matter of Regina Metro.-Co., LLC v New York State Div. of Hous.
& Community Renewal, 35 N.Y.3d, 332 (2020).

After a careful-consideration of -the evidence of record, the
Commissioner finds that the owner's petition should be denied.

2
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On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which &llowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation. shall take effect immediately. (See HSTPA, Part “D“
§8 and Part Q" §8). The Legislature made a subsequent
clarification as to .the effect of Part “D” as it made an explicit
exception in the-“clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to. the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, then that apartment is no longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
‘those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes that, as of June 14, 2019, no
deregulation order had been.issued for the subject apartment and
the subject apartment was under the jurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the November 13, 2019, Order and for a determination based upon
the merits. The Commissioener finds that HSTPA does not provide
any excéption to the repeal of High-Rent/High-Income deregulation
for an apartment that was rent stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determination
is on the merits as the rent agency is precluded from determining
that the subject apartment is High-Rent/High-Income deregulated as
there is no longer any standard under_Rent Stabilization that
permits the review that petitioner is seeking. See West 79th LLC
v. New York State Div. of Housing & Cmty. Renewal, {(Index No.:
'158833/2020) (Hon. Carol R. Edmead) (Sup. Ct. New York Co. May 19,.
2021) (wherein the Court found that *“DHCR does not have the
statutory authority to process deregulation petitions after June
14, 2019”). See also Matter of 160 E. 84th St. Assocs. LLC v. N.Y.
State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229,.1 1,
202 A.D.3d 610, 611, 159 N.Y.S.3d 845, 845 (App. Div. 1lst Dept.).
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The Commissioner rejects petitioner'’'s assertions that the
RA's retroactive application. of HSTPA was 1improper. "The
Commissioner notes that the New York Court of Appeals decision in
Matter of Regina - does not -apply to High-Rent/High-Income
deregulation cases. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisions.
which created additional liability for owners and eliminated a
four-year safe harbor for that liability contained in Part F of
the HSTPA, it stated that: :

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address
the new legislation only to determine whether certain
Part F amendments...must be applied retroactively...We
conclude that the overcharge calculation amendments
cannot be applied...to overcharges that occurred prior
to their enactment...* -

_ There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC
(wherein, the Appellate Division, First Department, stated that
- *the application of HSTPA Part “D” "affect[ed] only the propriety
of prospective relief ., . . [and] ha[d] no potentially problematic
retroactive effect”) . '

The fact that the 2018 petition would have been determined
based on tenant’'s income in 2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v DHCR, 257 A.D.2d 391 (1st
Dept. 1999), aff‘d 94 N.Y.2d 851 (1999). '

. There can also be no remedy based on any assertion of denial
of due process based on a “delay” 1in processing the owner’s
-application. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation

4
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determinations on the merits almost to the exact date of the
‘passage of the HSTPA. Indeed, the various and multiple litigations
over the “explanatory addenda” cases where DHCR issued such
deregulation orders {but the second prong of that deregulation,
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
supra Matter of 160 E. 84th St. Assocs. LLC (DHCR's explanatory
addenda explained the effect of HSTPA part D which prohibited the
deregulation of units with leases expiring after June 14, 2019 and
the statute “affected only the propriety of prospective relief

and had no potential problematic retroactive effect”). Any
delay argument is further upended by the fact that in 2018 a total
of 105 apartments of the close to one million units subject to
rent regulation were issued deregulating orders and 52 apartments
in 2019. It is noteworthy that these numbers were consistent
between 2018 and half the year of 2019, further establishing that
there was no delay in their issuance in anticipation of the 2019
legislative change.

The Commissioner further notes that, even where there had
been delay, the Appellate Court in Matter of Partnership 92 LP and
Bldg Mgt Co Inc v NY State Division of Housing and Community
Renewal,46 A.D.3d 425(1st Dept. 2007) aff‘d 13 N.Y.3d 859 (2008)
has noted that the express and-explicit command of the legislature
shall control. Moreover, DHCR could-not have predicted the express
language of any potential modifications that could be encompassed
by HSTPA and how they would impact this applicdtion for High-
Rent/High-Income deregulation. Significantly, even where remedies
based on delay have been made -available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y. State Div.
of Hous. & Community Renewal, ' 10 N.Y.3d 474 (2008) (Court of
Appeals refused to award remedies for an alleged delay since it

was not proven that the -delay resulted from DHCR's negligent or |

deliberate conduct). See also Rudin E. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576[U]), *15 {[Sup Ct,
NY County 2021) (Supreme Court recently rejected an -owner'’s
assertion that “DHCR committed an unreasonable 16-month delay in
issuing a deregulation otrder . . .") . -

1In Rudin E. 55th §t. LLC, the Court agreed that the Deputy Commissioner's findings were reasonable
because: 1) the text of RSC § 2531.9 plainly states that the agency "shall not (be] divest[ed] . .

5
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The expiration of the time period prescribed by the applicable
luxury deregulatlon Sections of the Code shall not divest the
agency of its authority to process this Petition and to issue a
determination. See Dworman v NYS Div of Housing and Community
Renewal, 94 Ny2d4d 359 (1999). As such, the expiration of the time
periods asserted by the petitioner for processing this
~deregulation Petition did not divest the agency from issuing the

November 13, 2019, Order which under the clear direction of the
legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v NYS Division of Housing and Communlty Renewal 278 A.D.24 58 (1st
Dept. Z2000). -

Petitioner’s claim that the unit was deregulated because the
tenant failed to answer is inapposite. The New York Supreme Court
in 315 E. 72nd St. Owners, Inc. v. N.Y. State Div. of Hous. & Cmty,
Renewal, .2012 NY Slip Op 30137(U), 9 9 (Sup. Ct.) rejected an
owner‘s assertion that DHCR should have defaulted a tenant pursuant
to § 2531.4(b) (3). The Court in 315 E. 72nd St. Qwners, Inc.,
held that  DHCR's determination not to issue an order of
deregulation based upon the default provisions set forth under §
2531.4(b) (3) was rational, c¢iting Dworman.

Contrary to petitioner’s c¢laims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized wunits could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June 14, 2019. As
a result, the subject unit remained regulated. The owner's due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

The Commissioner finds that the rent agency doces not have
jurisdiction to determine the remaining constitutional issues
raised by the petitioner. The Commissioner notes, however, that

. of its authority to process petitions,* by "[t]he expiration of the time periods prescribed . .

for [agency] action': and 2) appellate case law clearly Dprovides that a party claiming
unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conduct. The Court noted that the ev1dent1ary record was deveid of evidence of
negligent or deliberace conduct by DHCR. :
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there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State legislature. In Community
Hous. Improvement Program v City of NY, 2020 US Dist LEXIS 181189,
at *34-35 [EDNY Sep. 30, 2020, No. 19-cv-4087(EX) (RLM) (appeal
pending), the Court dismissed the owner’s arguments that the RSL
as amended is not rationally related to its legitimate legislative
process. See also 74 Pinehurst LLC v. State of NY, -19-CV-6447
(EDNY) (appeal pending). The Court, also rejected an argument that
HSTPA's amendments “perpetuates New York's housing crisis and
fails to target the people it claims to serve” and found that the
legislative purposes behind HSTPA were valid.  In addition, those
changes made by the HSTPA do not render the Rent Stabilization Law
unconstitutional. See 335-7 LLC et al. v, City of Ny, 20-CV-
01063; BRI v. NY, 19-Cv-11285 (SDNY) (2021 US Dist. Lexis 174535).

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Law, thus diminishing
the petitioner’s claim that the application of HSTPA deprives the
petitioner of due process and constitutes a taking of property.
The petitioner had no vested right in the continuation of a
particular provision of the law or of any policy or procedure
followed by DHCR. The New York Court of Appeals in I. L. F. Y. Co.
v _Temporary State Hous. Rent Com., 10 NY2d 263 (1961}, (appeal
dismissed), 369 U.S. 795, 82 S.Ct. 1155, 8 L.Ed.2d 285 (1962),
held that an owner does not have an interest in any particular
rule of the system of rent regulation so vested as to entitle 1t
to keep the rule unchanged. In this matter, the owner cannot
identify any vested property interest impaired by HSTPA because
the owner did not have a vested right to deregulate. the apartment
before the enactment of HSTPA.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Laws. and Regulations, it is ’
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ORDERED, that this petition be, and the same hereby is, denied.

1SSUED: OCTZ 5 m) pe . P

LETE T

Woody Pasca
Deputy Commissioner
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preceding calendar years - 2017 and 2016, and if determined that
the legal requlated rent exceeded $2,733.75 per month as of January
1, 2018; that the law in effect at the time the petitioner filed
the Petition for High-Rent/High-Income deregulation is the
applicable law, and not the law in effect at the time of DHCR’'s
determination; that the unit was deregulated because the tenant.
failed to answer; that the RA erred by retroactively applying HSTPA
to the filing date of this Petition for High-Rent/High-Incomeé
deregulation; that the law in effect on the filing date of this
Petition for High-Rent/High-Income deregulation must be followed
in this proceeding; that the law in effect at that time permitted
luxury deregulation if "the statutory criteria had been met; that
the implementation of HSTPA in eliminating High-Rent/High-Income
deregulation violates the *Takings Clause” of the U.S.
Constitution, as the owner did not receive just compensation for
the utilization of its private property for public use; that the
Order at issue was based on a law change with no rational basis;
that HSTPA results in continued occupancy of tenants least in need
of assistance; that the owner was denied due process as the effect
of HSTPA as applied in this matter amounts to a regulatory taking;
that the rent agency'’s delay in processing "this proceeding prior
to the effective date of HSTPA has caused the owner harm; that, if
the rent agency had processed this ‘proceeding in a timely manner,
a decision on the merits could have been issued prior to the
enactment of HSTPA; and that, based upon the above, this proceeding
should be reoperied for processing on the merits of this Petition
for High-Rent/High-Income deregulation.

On April 28, 2020, the owner filed a supplement to the PAR,
arguing, among other things, that the date of significance is the
date the ICF was.served; that DHCR failed to timely process the
Deregulation Petition; that retroactive application of HSTPA to
this proceeding is contrary to the intent of the Legislature, and
such application is thereby unconstitutional; that Part *“D" of
HSTPA is not retroactive; and that the New York Court of Appeals
invalidated the retroactive portions of " HSTPA
in Matter of Regina. Metro. Co., LLC v New York State Div. of Hous.
& Community Renewal, 35 N.Y.3d, 332 (2020).

~ After a careful consideration of the evidence 6f record, the.
Commissioner finds that the owner'’'s petition should be denied.
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On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
.deregulation shall take effect immediately. (See HSTPA, Part “D”
§8 and Part “Q” §8). The Legislature - made a subseqguent
clarification as to the effect of Part "D” as it made an explicit
exception in the "clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated. The
Commissioner rejects the owner’s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
~after June 14, 2019, then that apartment is no longer subject to

the statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature in passing
HSTPA. The Commissioner notes that, as of 'June 14, 2019, no
deregulation order, had been issued for the subject apartment and
the subject, apartment. was under the jurisdiction of the Rent
Stabilization Laws and Regulations.

The Commissioner notes that the owner seeks a revocation of
the November 13, 2019, Order and for a determination based upon
the merits. The Commissioner finds that HSTPA does not provide
any exception to the repeal of High-Rent/High-Income deregulation
for an apartment that was rent stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determination
is on the merits as the rent agency is precluded from determining
that the subject apartment is High-Rent/High-Income deregulated as
there is no longer any standard under Rent Stabilization that
permits the review that petitioner is seeking. See West 79th LLC
v. New York State Div. of Housing & Cmty. Renewal, (Index No.:.
158833/2020}) (Hon. Carol R. Edmead) (Sup. Ct. New York Co. May 189,
2021} (wherein the Court found that ®DHCR does not have the
statutory authority to process deregulation petitions after June
14, 2019"). See alsc Matter of 160 E. 84th St. Assocs. LLC v. N.Y,
State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229, 9 1,
202 A.D.3d 610, 611, 159 N.Y.5.3d 845, 845 (App. Div. lst Dept.).
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) The Commissioner rejects petitioner’'s assertions that the
RA's retroactive application of HSTPA was improper. The
Commissioner notes that the New York Court .of Appeals decision in -
Matter of Regina does not apply to High-Rent/High-Income
deregulation cases. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisions
which c¢reated- additional liability for owners and eliminated a-
four-year safe harbor for that liability contained in Part F of
the HSTPA, it stated that:

The question we address here is relatively narrow — we
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address
the new legislation only to determine whether certain
Part F amendments...must be applied retroactively...We
conclude that the overcharge calculation amendments
cannot be applied...to overcharges that occurred prior
.£tO their enactment...” :

~ There is no such liability created here and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. . LLC
{(wherein, the Appellate Division, First Department, stated that
"the application of HSTPA Part “D” "affect(ed] only the propriety
of prospective relief . . . [and] ha[d] no potentially problematic
retroactive effect”). '

The fact that the 2018 petition would have been determined
based on tenant‘s income in 2016—2017, events that occurred before
the passage of HSTPA, is of né matter given that the apartment
could not have been deregulated after June 14, 2019, which is  a
prospective determination. The Legislature had the right to modify
- the nature and content of deregulation and, the fact that such
prospective changes may involve review of antecedent events does
not make ‘it retroactive. See Pledge v _DHCR, 257 A.D.2d4 391 (1sv
Dept. 15899), aff‘d 94 N.v.2d 851 (1999) .

There can also be no remedy based on any assertion of-denial
of due process based on a “delay” 'in processing the owner's
- application. While there may be variances in terms of processing,
there is no question that DHCR was issuing these deregulation
determinations on the merits almost to the exact date of the
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passage of the HSTPA. Indeed, the various and multiple litigations
over the rexplanatory addenda” cases where DHCR issued such
deregulation orders {but the second prong of that deregulation,-
that the lease in effect had not expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
supra Matter of 160 E. B4th St. Assocs. LLC (DHCR's.explanatory -
addenda explained the effect of HSTPA part D which prohibited the
deregulation of units with leases expiring after June 14, 2019 and
the statute “affected only the propriety of prospective relief

and had no potential problematic retroactive effect”). Any
delay argument is further upended by the fact that in 2018 a total
of 105 apartments of .the close to one million units subject to
rent regulation were issued deregulating orders and 52 apartments
in 2019. It is noteworthy that these numbers were consistent
- between 2018 and half -the year of 2019, further establishing that
there was no delay in their issuance in anticipation of the 2019
legislative change.

The Commissioner further notes.that, even where there had
been delay, the Appellate Court in Matter of Partnership 92 LP and
Bldg Mgt Co Inc v 'NY State Division of Housing and Community
Renewal, 46 A.D.3d 425(1st Dept. 2007) aff’d 13 N.Y.3d 859 (2008)
has noted that the express and explicit command of the legislature
shall control. Moreover, DHCR could not have predicted the express
language of any potential modifications that could be encompassed
by HSTPA and how they would impact this application for High-
Rent /High-Income deregulation. Significantly, even where remedies
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y. State Div.
of Hous. & Community Renewal, 10 N.Y.3d 474 (2008) (Court of
Appeals refused to award remedies for an alleged delay since it
was not proven that the delay resulted from DHCR’'s negligent or
deliberate conduct). See also Rudin E. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576(U], *15 [Sup Ct,
NY County 2021) (Supreme Court. recently rejected an owner’s
assertion that “DHCR committed an unreasonable lé-month delay in
issuing a deregulation order . . .") .

1 In Rudin E. -55th St. LLC, the Court agreed that the Deputy Commissioner's findings were reascnable
because: 1) the text of RSC § 2531.9 plainly states that the agency "shall not [be] divest[ed] . .
. of its authority to process petitions,* by *{tlhe expiration of the time periods prescribed . .

for (agency] 'action”; and 2) appellate case law clearly provides that a party claiming

5
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The expiration of the time period prescribed by the applicable
luxury deregulation Sections of the Code shall not divest the
agency of its authority to process this Petition ard to issue a
determination. See Dworman v NYS Div of Housing and Community
Renewal, 94 NY2d 359 (1999). As such, the expiration of the time
periods _asserted by the petitioner for processing this -
deregulation Petition did not divest the agency from issuing the
November 13, 2019, Order which under the clear direction of the
legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1st
Dept. 2000}. '

Petitioner‘’s claim that the unit was deregulated because the
tenant failed to answer is inapposite. The New York Supreme Court
in 315 E. 72nd St. Owners, Inc. v. N.Y. State Div. of ‘Hous. & Cmty.
Renewal, 2012 NY Slip Op 30137(U), ¥ 2 (Sup. Ct.) rejected an
owner’s assertion that DHCR should have defaulted a tenant pursuant
to § 2531.4(b){(3). The Court in 315 E. 72nd St. Owners, Inc.,

"~ held that DHCR's determination not to issue an order of

deregulation based upon the default-prdviSions set forth under §
2531.4(b) (3) was rational, citing Dworman.

Contrary to petitioner’s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized wunits c¢ould no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June 14, 2019." As
. a result, the. subject unit remained regulated. The owner’'s due

process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

The Commissioner finds that the rent agency does not have
jurisdiction to determine the remaining constitutional issues
raised by the petitioner. The Commissioner notes, however, that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State legislature. In Community

unreasconable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conduct." The Court noted that the evidentiary record was devoid of evidence of
negligent or deliberate conduct by DHCR.
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Hous. Improvement Program v City of NY, 2020 US Dist LEXIS 181189,
at *34-35 [EDNY Sep. 30, 2020, No. 19-cv-4087(EK) (RLM) (appeal
pending), the Court dismissed the owner’s arguments that the RSL
as amended is not rationally related to its legitimate legislative
process. See_ also 74 Pinehurst LLC v. State of NY, 19-Cv-6447
{EDNY)} (appeal pending). The Court also rejected an argument that
HSTPA’'s -amendments “perpetuates New York's housing crisis and
fails to- target the people it claims to serve” and found that the
legislative purposes behind HSTPA were .valid. In addition, those
changes made by the HSTPA do not render the Rent Stabilization Law
unconstitutional. See 335-7 LLC et al. v. City of NY, 20-CV-
01063; BRI v. NY, 19-CV-11285 (SDNY) (2021 US Dist. Lexis 174535).

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Law, thus diminishing
the petitioner’s claim that the application of HSTPA deprives the
petitioner of due’ process and constitutes a taking of property.
The petitioner had no veéted.lfight in the continuation of a
particular provision of the law-or of any policy or procedure
followed by DHCR. The New York Court of Appeals in I. L. F. Y. Co.
'v Temporary State Hous. Rent Com.,. 10 NY2d 263 (1961), (appeal
dismissed), 369 U.S. 795, 82 s.Ct. 1155, 8 L.Ed.2d 285 (1962},
held that ‘an owner does not have an interest in any particular
rule of the system of rent regulation so vested as to entitle it
to keep the rule unchanged. In this matter, the owner cannot
identify any vested property interest impaired by HSTPA because
the owner-did not have a vested right to deregulate the apartment
before the enactment of HSTPA.

The Commissioner further points out that agency records
, indicate that the owner renewed the tenant’s lease for the term of
January 2, 2018 through December 31, 2019. Prior to HSTPA, RSL
§26-504.3 conditioned High-Rent/High-Income deregulation on " the
.expiration of an existing lease. The condition was something that
existed when the owner filed its application and was something
that the owner was, or should have been, well aware of. Given
that thé granting of the Petition for High-Income/High-Rent
deregulation was contingent on the-expiration of the lease, any
deregulation order issued prior to June 14, 2019, would not have
been effective because the current lease in effect expired after
the passage of HSTPA. See supra Matter of 160 E. 84th St. Assocs.

.7
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LLC (DHCR's explanatory addenda explained the effect of HSTPA part
D which prohibited the deregulation of units with leases expiring
after June 14, 2019 and the statute *affected only the propriety
of prospective relief . . . and had no potential problematic
retroactive effect”). '

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Laws and Regulations, it is

ORDERED, that this petition be, and the same hereby is, denied.

ISSUED:

0CT 25 X2

" Woody Pasca
‘Deputy Commipsioner
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preceding calendar years - 2017 and 2016, and if determined that
the legal regulated rent exceeded $2,733.75  per month, as of
January 1, 2018; that the law in effect at the time petitioner
filed the Petition ‘for High-Rent/High-Income deregulation is the
applicable law, and not the law in effect at the time of DHCR'’s
determination; that the unit was deregulated because the tenant
failed to answer; that the RA erred by retroactively applying HSTPA
to the filing date of this Petition £for High-Rent/High-Income
deregulation; that the law in effect on the filing date of this
Petition for High-Rent/High-Income deregulation must be followed
in this proceeding; that the law in effect at that time permitted
luxury deregulation if the statutory criteria had been met; that
the implementation of HSTPA in eliminating High-Rent/High-Income
deregulation violates the “Takings Clause” of the U.S.
Constitution, as the owner did not receive just compensation for
the utilization of his private property for public use; that the
Order at issue was based on a law change with no rational basis;
that HSTPA results in continued occupancy of tenants least in need
of assistance; that the owner was denied due process as the effect
of the HSTPA as applied in this matter amounts to a regulatory
taking; that the rent agency'’'s delay in processing this proceeding
prior to the effective date of HSTPA has caused the owner harm;
that, if the rent agency had processed this proceeding in a timely
manner,. a decision on the ‘-merits could have been issued prior to
the enactment of HSTPA; and that based upon the .above, this
proceeding should be reopened for processing on the merits of this
Petition for High-Rent/High-Income deregulation.

On April 29, 2020, the owner filed a supplement to the PAR,
arguing, among other things, that the date of significance is the
date the ICF was served; that DHCR failed to timely process the
Deregulation Petition; that retroactive application of HSTPA to
this proceeding is contrary to the intent of the Legislature, and
such application is thereby unconstitutional;  that Part "D" of
HSTPA is not retroactive; and that the New York Court of Appeals
invalidated the retroactive portions of HSTPA
in Matter of Regina Metro. Co., 'LLC v New York State Div. of Hous.
& Community Renewal, 35 N.Y.3d, 332 (2020}. '

After a careful consideration of the evidence of record, the
Commissioner finds that the owner‘s petition should be denied.
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On June 14, 2019, the New York State Legislature enacted HSTPA
(Chapter 36 of the Laws of 2019) which repealed the provisions of
the Rent Stabilization Laws and Regulations which allowed for
deregulation of apartments based upon high rent and high income.
The statute further provides that the provisions for the repeal of
deregulation shall take effect immediately. (See HSTPA, Part “D*
§8 and Part “Q° §8). The Legislature made a subsequent
clarification as to the effect of Part “D” as it made an explicit
exception in the “"clean up” legislation (Chapter 38 of the Laws of
2019) for units which had been lawfully deregulated prior-to the
effective date of HSTPA. Pursuant to HSTPA, a lawfully deregulated
unit on the effective date of HSTPA remains deregulated: The
Commissioner rejects the owner’s assertion that HSTPA should not
apply to this proceeding. If an apartment remains regulated on or
after June 14, 2019, then that apartment is no longer subject to
the statutory provisions of High-Rent/High-Income deregulation, as
those statutes have been repealed by the legislature. in passing
HSTPA. The Commissioner notes that as of June 14, 2019, no
deregulation order had been issued for the subject apartment and
the subject apartment was 'under the jurisdiction of the Rent
Stabilization Laws and Regulations. '

The Commissioner notes that the owner seeks a -revocation of
the November 13, 2019, Order and for a determination based upon -
the merits. The Commissioner finds that HSTPA does not provide
any. exception to the repeal -of High-Rent/High-Income deregulation
for an apartment that was rent stabilized as of June 14, 2019 and
creates a bright line test for which apartments were deregulated
and those that could no longer be deregulated. This determination
is on the merits as the rent agency is precluded from determining
that the subject apartment is High-Rent/High-Income deregulated as
- there is no longer any standard under Rent Stabilization that
permits the review that petitioner is seeking. See West 79th LLC
v. New York State Div. of Housing & Cmty. Renewal, ({(Index No.:
158833/2020) (Hon. Carol R. Edmead) {(Sup. Ct. New York Co. May 19,
2021) (wherein the Court found that “DHCR. does not have the
statutory authority to process deregulation petitions after June
14, 2019"). See also Matter of 160 E. 84cth St. Assocs. LLC v. N.Y,
State Div. of Hous. & Cmty. Renewal, 2022 NY Slip Op 01229, q 1,
202 A.D.3d4 610, 611, 159 N.Y.S.3d 845, 845 (App. Div. 1lst Dept.).
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The Commissioner rejects petitioner’s assertions that the
RA’s retroactive application of HSTPA was improper. The
Commissioner notes that the New York Court of Appeals decision in
Matter of Regina does not. apply to High-Rent/High-Income
deregulation cases. While the Court of Appeals disallowed the
retroactive application of certain rent overcharge provisions
which created additional liability for owners and eliminated a
four-year safe harbor for that liability contained in Part F of
the HSTPA, it stated that:

The question wé address here is relatively narrow — we’
have no occasion to address the prospective application
of any portion of the HSTPA, including Part F. We address’
the new legislation only to determine whether certain
Part F amendments...must be applied retroactively...We
conclude that the overcharge calculation amendments
cannot be applied. to overcharges that occurred prlor
to their enactment

There is né-such liability created here ‘and no retroactive
liability. See supra Matter of 160 E. 84th St. Assocs. LLC
(wherein, the Appellate Division, First Department, stated that
“the application of HSTPA Part *D” "affectf{ed] only the propriety
of prospective relief . . . [and] ha[d] no potentlally problematic
retroactive effect”).

The fact that the 2018 petition would have been determined
based on tenant’s income in 2016-2017, events that occurred before
the passage of HSTPA, is of no matter given that the apartment
could not have been deregulated after June 14, 2019, which is a
prospective determination. The Legislature had the right to modify
the nature and content of deregulation and the fact that such
prospective changes may involve review of antecedent events does
not make it retroactive. See Pledge v DHCR, 257 A.D.2d 391 (1st
Dept. 1999), aff'd 94 N.Y.2d 851 (1999).

There can also be no remedy based on any assertion of denial
of due process based on a “delay” in processing the owner's
application. While there may be variances in terms of processing,
there is no question that DHCR was 1issuing these deregulation
determinations on the merits almost to the exact date of the
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passage of the HSTPA. Indeed, the various and multiple litigations
over the ‘“explanatory addenda” -cases where DHCR issued such
deregulation orders (but the second prong of that deregulation,
that the, lease in effect had not.expired), themselves demonstrate
that DHCR was not withholding its issuance of determinations. See
supra Matter of 160 E. 84th St. Assocs. LLC (DHCR's explanatory
addenda explained the effect of HSTPA part D which prohibited the
deregulation of units with leases expiring after June 14, 2019 and
the statute “afféected only the propriety of prospective relief
and had no potential problematic retroactive effect”). Any
- delay argument is further upended by the fact that in 2018 a total
of 105 apartments of the close to one million units subject to
rent regulation were issued deregulating orders and 52 apartments
in 2019. It is noteworthy that these numbers were consistent
. between 2018 and half the year of 2019, further establishing that
there was no delay in their issuance in anticipation of the 2019
legislative change. ’

The Commissioner further notes that, even where there had
been delay, the Appellate Court in Matter of Partnership 92 LP and
Bldg Mgt Co Inc v NY State Division of Housing and Community
Renewal,46 A.D.3d 425(1st Dept. 2007) aff‘d 13 N.Y.3d 8598 (2008)
has noted that the express and explicit command of the legislature
shall control. Moreover, DHCR could not have predicted the express
language of any potential modifications that could be encompassed
by HSTPA and how they would impact this application for High-
Rent/High-Income deregulation. Significantly, even where remedies
based on delay have been made available, such delay must be
deliberate or negligent in anticipation of a change of statute.
See Matter of IG Second Generation Partners L.P. v N.Y. State Div.
of Hous. & Community Renewal, 10 N.Y.3d 474 (2008) (Court of
Appeals refiised to award remedies for an alleged delay since it
was not proven that the .delay resulted from DHCR's negligent or
deliberate conduct). See also Rudin E. 55th St. LLC v Div. of
Hous. & Community Renewal, 2021 NY Slip Op 31576 (U], *15 (Sup Ct,
NY County 2021) (Supreme Court recently rejected an owner’s
assertion that “DHCR committed an unreasonable 1l6-month delay in
issuing a deregulation order . . .”) . '

i In Rudin E. 55ch Sc. LLC, the Court agreed that the Deputy Commissioner's findings were reagonable
because: 1) the text of RSC § 2531.9 plainly states that the agency "shall not [be) divest[ed) . .
. of its authority to process petitions,” by "[tlhe expiration of the time periods prescribed . .

for [agency| action®; and 2) appellate case law clearly provides that a party claiming

5
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A}

The expiration of the time period prescribed by the applicable
luxury deregulation Sections of the Code shall not dlvest the
agency of its authority to process this Petition and to issue a
determination. See Dworman v NYS Div of Housing and Community
Renewal,. 94 NY2d 359 (1999). As such, the expiration of the time
periods asserted by the petitioner for processing this
deregulation Petition did not divest the agency from issuing the
November 13, 2019, Order which under the clear direction of the
legislature was now required to be dismissed and, absent evidence
of negligence, did not constitute unreasonable delay. See Schutt
v NYS Division of Housing and Community Renewal, 278 A.D.2d 58 (1st
Dept. 2000}.

Petitioner'’'s claim that the unit was deregulated because the
tenant failed to answer is inapposite. The New York Supreme Court
in 315 E. 72nd St. Owners, Inc. v. N.Y. State Div. of Hous, & Cmty.
Renewal, 2012 NY Slip Op 30137(U), ¥ 2 (Sup. Ct.) rejected an
owner’s assertion that DHCR should have defaulted a tenant pursuant
to § 2531.4(b)(3). The Court in 315 E. 72nd St. Owners, Inc.,
held that DHCR's determination not to issue an order of
deregqulation based upon the default provisions. set forth under §
2531 .4 (b) (3) was rational, citing Dworman.

Contrary to petitioner’s claims, the dismissal of its
deregulation application pursuant to HSTPA does not constitute a
retroactive application of the statute. On June 14, 2019, the law
changed so that rent stabilized wunits could no longer be
deregulated based on High-Rent/High-Income. This change precluded
DHCR's granting such applications on or after June 14, 2019. A&s
a result, the subject unit remained regulated. The owner’'s due
process argument, which is premised on its claim of retroactivity,
is not meritorious and must be denied.

The Commissioner finds that the rent agency does not have
jurisdiction to determine the remaining constitutional issues
raised. by - the petitioner. The Commissioner notes, however, that
there is a strong presumption of constitutionality of the rent
laws as enacted by the New York State legislature. In Community

unreasonable delay bears the burden of demonstrating that it was "the result of DHCR's negligent
or deliberate conductr. The Court noted that the eUldentlafy record was devoid of evidence of
negligent or dehberate conduct by DHCR.
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Hous. Improvement Program v City of NY, 2020 US Dist LEXIS 181189,

at *34-35 [EDNY Sep. 30, 2020, No. 19-cv- 4087(EK)(RLM)(appeal
pending), the Court dismissed the owner'’'s arguments that the RSL
as amended is not rationally related to its legitimate leglslatlve
process. See also 74 Pinehurst LLC v. State of NY, 19-Cv-6447
(EDNY) (appeal pending). The Court also rejected an argument that
HSTPA's amendments ™“perpetuates New York's housing crisis and
fails to target the people it claims to serve” and found that the
legislative purposes behind HSTPA were valid. 1In addition, those
changes made by the HSTPA do not render the Rent Stabilization Law
unconstitutional. See 335-7 LLC et al.  v. City of NY, 20-CV-
01063; BRI v. NY, 19-Cv-11285 (SDNY) (2021 US Dist. Lexis 174535).

The Commissioner also notes that no party has a vested right
to any remedy under the Rent Stabilization Law, thus diminishing
the petitioner’s claim that the application of HSTPA deprives the
petitioner of due process and constitutes a taking of property.
The petitioner had no vested right in the continuation of a
particular provision of the law or of any policy or procedure
followed by DHCR. The New York Court of Appeals in I. L. F. Y. Co.
v Temporary State Hous. Rent Com., 10 NY2d 263 (1961), (appeal
dismissed), 369 U.S. 795, 82 S.Ct. 1155, 8 L.Ed.2d 285 (1%962),
held that an owner does not have an interest in any particular
‘rule of the system of rent regulation so vested as to entitle it
to keep the rule unchanged. In this' matter, the owner cannot
identify any vested property interest impaired by HSTPA because
the owner did not have a vested right to deregulate the apartment
before the enactment of HSTPA.

The Commissioner further points out that agency records
indicate that the owner renewed the tenant's lease for the term of
December 15, 2017 through December 31, 2019. Prior to HSTPA, RSL
§26-504.3 conditioned High-Rent/High-Income deregulation on the
expiration of an existing lease. The-condition was something that
existed when the owner filed its application and was something
that the. owner was, or should have been, well aware of. Given
that the granting of the Petition for High-Income/High-Rent
deregulation was contingent on the expiration of the lease, any
deregulation order issued prior to June 14, 2019, would hot have
been effective because the current lease in effect expired after
the passage of HSTPA. See supra Matter of 160 E. B4th St. AssocCs.
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LLC (DHCR's explanatory addenda explained the effect of HSTPA part
D which prohibited the deregulation of units with leases expiring
after June 14, 2019 and the statute “affected only the propriety
of prospective relief . . . and had no potential problematic
retroactive effect”}.

The Commissioner has considered any remaining claims raised
by the petitioner and finds them to be without merit.

THEREFORE, in accordance with the relevant provisions of the Rent
Stabilization Laws and Regulations,. it is

ORDERED, that this petition be, and the same hereby is, denied.

1ssvep: QLT 2 § 2 ‘

Woody Pascal
Deputy Commissioner
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documents will the service by email be deemed good serviee on New York State Division of Housing
and Community Rencwal (DHCR). DIICR is not the agent for service tor any other entity of the State
of New York or any third party. In addition. the Attorney General must be seeved at 28 Liberty Street.
F8th Floor. New York. NY 10003, Since Article 78 proceedings take place in the Supreme Court. it is
advisable that you consull legal counsel,

There is no other method ol appeal.
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